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I INTRODUCTION

The Women’s Legai Education and Action Fund (LEAF) is a nationat
organization whose Board of Directors includes representatives of each province and
territory of Canada. LEAF was born on Aprit 17, 1985, the day s. 15 of the
Canadian Charter of Rights and Freedgms, the equaiity rights provision, came into
effect. LEAF’s purpose is 10 achieve equaiity for the women of Canada by asserting
constitutionai and human rights guarantees in court actions, by conducting public
education programs regarding egquality rights, and by making its research and
analysis available to governments in the process of law reform.

LEAF’s litigation has taken many forms. LEAF has assisted group and
individual litigants. [t has also been granted intervenor status by Canadian courts in
numeraus cases. LEAF’s legal arguments and analysis have been found credible by
the Supreme Court of Canada and other courts. Many cases in which LEAF has
intervened or which LEAF has sponsored have involved issues about violence against

women: Janzen and Govereay v. Platy Enterprises’, Attorney-Geperal of Canada v.
Canadian Newspapers Company Limited’, Re Seabover ang the Queen®, Re Gayme
ang the Queen‘, Butler v, the Queen®, Doe v. the Board of Commissioner

Police for the Municipaiity of Metropotitan Toronto et al.’ Norberqg v, Wgnrig’ and
KM v. HM®.

LEAF, in coalition with the Barbra Schiifer Commemorative Clinic, the Metro
Action Committee on Public Violence Against Women and Chiidren (METRAC), the
Metropolitan Toronto Special Committee on Child Abuse, the Canadian Association
of Sexual Assauit Centres and the Women’s College Hospital Sexual Assault Care
Centre Team, intervened in the cases of Re Seabover and the Queen and Re_Gayme
and the Queen ("Seabover"! to argue that the legisiation in question reflected a
necessary, albeit minimal, recognition of women's constitutional rights to equality
and security of the person. In formulating its arguments, LEAF and other members
of the coalition consuited with a broad cross section of women’s groups, including
rape crisis centres, sheiters for battered women, and national women'’s organizations.



When s. 276 of the Criminal Code was struck down, LEAF participated with
representatives of women’s groups from across Canada in a consuitation process
which examined the realities of sexual assauit, the criminal justice system, the myths
and stereotypes surrounding sexual assauit and finaily, Bili C-49,

This brief written in response to Bill C-49 builds upon the extensive legai
research undertaken in preparation for all of the above-mentioned cases as waell as
the broad consuitations with front-line workers in rape crisis centres and battered
women'’s sheiters, with representatives of organizations invoived in seeking to reduce
and redress violence against women and children, and with representatives of a
broad spectrum of national women’s organizations invoived in advancing women’s
equality.

The consuitations have caonfirmed these realitics in women'’s lives:

{(a) sexual violence adversely affects the lives of ail women;

(b)  sexual violence reflects and reinforces women’s social, economic and
political inequality; '

{c} inequalities based on race, class and disability compound women’s
vulnerability to violence;

{d)  women receive unequal treatment in the legal system
based on sex;

(e}  inequalities based on race, class and disability compound the unequai
treatment women receive by and within the legal system once they
have experienced sexual assaulit;

{f) discriminatory myths about sexual violence and about women’s
sexuality continue to shape the social attitudes and values which
produce violence against women and which deprive women of their
constitutional rights to life, liberty and security of person, to equai
prorgction and benefit of criminal iaw and, therefore 1o full equality.

Like ail of the women we consuited, LEAF views the tabling of Bill C-49 as an



historic opportunity and as a watershed test of this society’s commitment to enact
laws which effectively combat violence against women. For the first time in
Canadian history, the drafting of sexual assault legisiation must be governed by a
Constitution which, through ss. 15 and 28, explicitly quarantaes to women equatity
before and under the law and equal benefit and protection of the ilaw, and by a
jurisprudence which dictates that equality must be defined purposively to protect
those groups who suffer sociai, political and legai disadvantage in society.
Moreover, for the first time in Canadian history, the proposals befare this Committee
have not only been significantly and directly shaped by those the iaw is designed to
serve, but have taken as their starting point in framing constitutionally driven law
reforms, diversely situated women’s knowiedge of the realities of sexual violence
and of the very significant shortcomings of sexual assault law and law enforcement.
Bill C-49, therefore, tests the weight Parliament will accord to women's
constitutional rights and to women’s right to participate in proposing a law which
women believe will work for women.

In proposing amendments to Bill C-49, LEAF and those people consuited by
LEAF were always mindful of the constitutionai rights of accused persons in criminal
proceedings. However, we also recognize that sexual assault law will never be
consistent with women’s constitutional rights uniless many of our evidentiary,
procedural and substantive criminal laws are understood to have discriminatory
origins and consequences. These laws must not be beyond challenge and
reconsideration merely because they have or are falsely ciaimed to have ancient
origins. indeed, we urge Pariiament to be very wary of arguments which are rooted
in past misogyny or which describe as "long-accepted™, or "fundamental” or
"settted”, doctrine and jurisprudence which is of recent origin and is often either
unsettled or inconciusive.

The guarantees contained in s. 15 of the Charter constitute principies of
fundamentai iust.ig:e no less than do fair trial rights. Sexual violence deprives many
women of life, and all women of liberty and security of person no less than
imprisonment abridges convicted offenders’ liberty and security. In the face of the



sheer scale and pervasiveness of viclence against women and children, and the
criminai law’s historic ineffectiveness in either deterring such violence or fully
redressing it, Parliament must not allow the conventi@ns of tragitionai legai thinking
to foreciose new ways of thinking shaped by a new caonstitutionai reality. This is
particuiarly sa where many of the conventions invokad Dy opponents of reform were
framed when iaw formally exciuded women from ail incidents of legai personhood
such as the right to vote, practice or adjudicate law, hold pofitical office or sit on
juries, and where the legacy of that history remains so pronounced in the under-
representation of women in Pariiament and on the bench, in those doctrines which
necessitated the 1983 sexual assauit amendments {(such as spousal immunity from
rape prosecution), and in some of the starkly misogynist legat responses to Bill C-
49 itseif by lawyers.

i SEXUAL ASSAULT AND SEXUAL INEQUALITY

A, Tha Facts Concerning Sexual Assault

Legisiation amending the Criminaj Code shouid address the social reality that
sexual assauit is predominantly a crime of aggression against wormnen and children,
a crime that sexualizes their unequal power. Again and again, research has
underscored that social reality. Statistics clearly demonstrate the following:

a} the victims of sexual assauit in Canada, as elsewhere, are
overwheimingly female. At least ninety percent of sexual assauits
invoive female victims. The perpetrators of sexual assault are
overwheimingly aduit maies®;

b) sexuat assaults which are not committed against adult women are
overwheimingly committed against children, mostly by olider

males®; and

c) according to conservative estimates, at least one in four Canadian



women will be sexually assauited at least once in her lifetime.
One-nalf of these women wiil be sexually assaulted before the
age of seventeen.”

B. Vulnerability and Victimization

Women’s sexual victimization is inextricably related to their unequal status
within society. Women are victimized because of their unequat status. in turn, their
unequal status is further entrenched by their victimization. Moreover, some women
are especially vuinerable. The following are a few examples:

aj Women with disabilities have been found to be anywhere from
two times 10 ten times more vuinerable to sexual abuse than
wormen who are not disabled. Recent ressarch shows that 27 per
cent of the offenders are special service providers and that the
more severely disabled the victims are, the more likely they are
to be abused by a service provider':;

) American studies have shown that Black women are statisticalty
substantially over-represented as rape victims'*:

c) Young women are particularly vuinerabie to sexual assauit,
especially by those known to them'*:

d) The vulnerability of 3 woman to sexual assauit can be heightened
by her membership in a particular social or occupational group.
Working class and immigrant women are more vulnerable to
rape.”” Women additionally disadvantaged by low household
income or low education are at greater risk of becoming victims
of vioient erime.



a) Sex trade workers are additionaily vuinerabie to sexuai
assauit. Many sex trade workers are women who were
victims of childhood sexual abuse.'”

f Lesbian women at our consuitations report experiencing
heightened vuinerability to sexual assauit motivated
explicitly by hatred of lesbians. The lack of research on
this issue is itself a sex equality issue.

Any legisiation which is enacted by Parliament must afford protection to these
women.

C. Sexual Assault as an Equaiity issue

The Supreme Court of Canada has identified equality as one of the
fundamental values of our society, against which the objects of all legistation must
be measured. It has aiso said that s. 15 is the broadest of all guarantees in the
Charter, a guarantee which "applies to and supports all other rights guaranteed by
the Charter'’”. Furthermore, the Court has recognized that s.15 is designed to
protect those groups who suffer social, politicat and legal disadvantage in our
society’®. The pramotion of equality entails the promotion of a sociaty in which all
are secure in the knowiedge that they are recognized at law as human beings
equaily deserving of concern, respect and consideration. LEAF submits that sexual
assauit constitutes discrimination on the basis of sex and age: women are sexually

assaulted based on their sex; children are sexually assaulted based on their age and
sex.

In sex-unequal societies, both sexes are taught to accept sexual aggrassion
by men against women as normal to some degree. Male sexual exploitation of
women is fostered-by traditional gender roles in which male sexuality embadies the
role of the aggressor, femaie sexuaiity embodies the role of the victim, and some
force is romanticized as acceptable. Sexual assauits frequently occur in the context



of normai social events, often by an assailant who is known to the victim. in fact,
a third of all college men say they would rape women if they could be assured they
would not get caught'®. '

Sexual assault is categorical and group-based. Under most circumstances.
men are not subjected to sexual assault by women, nor are adult men treated in the
way children of both sexes are treated by those who sexually assault them. Women
occupy a disadvantaged status as victims and targets of sexual aggression. Rape,
and the fear of rape, function as a mechanism of saocial control over women,
enabling men 10 assert dominance over women and maintain the existing system of
gender stratification. Rape operates as both a symboi and reality of wornen’s
subordinate social status to men.

Sexual assauit is a social practice that'harms women as women, because they
are women. As one example, women are recognized as sexuaily harassed based on
their sex. The Supreme Court of Canada has recognized that sexual harassment is
used to "underscore women'’s difference from, and by implication, inferiority with
respect to the male dominant group” and to remind women of their inferior ascribed
status®. The same is true of other forms of sexual assauit.

D. Some Historical and Social Comment on the Comman Law of Sexuai
Assauyit

A review of the history of rape law underlines the unequal status of women
under law and in society. Historically as a matter of common law, women, the
victims of rape, were not legal persons. Rape was treated by the law more like a
property offence than like an offence against the person: a property offence
committed by one man against another man’s property. Women were also
disenfranchised. Rape laws were therefore developed, promuigated and administered
by men, the perpetrator group, without regard to the experience and perspective of
women, the victim groups, and without regard to sex equality values or law®'.



In particular, the law of sexua!l assauit has historically evidenced a suspicion
that women’s accusations of sexual assauit were uniquely likeiy 10 be fabricated.
Thus the law required that rape complaints be recent, and that sexual crimes aione
among violent crimes against the person be corroborated. !t was not possibie to
prosecute rape in marriage. Juries were cautioned that victim testmony in rape
cases should be viewed with special scepticism. Evidentiary rules were deveioped
permitting wide ranging cross-examination of the complainant on her previous sexuai
history and sexual reputation. These matters were regarded as relevant to the
complainant’s credibility, and to whether or not she had consented to the act®,

Women have never been proven more likely than men to lie about sexual
activity or anything eise. False accusations of sexual assauit have never been
shown more difficuit to disprove than false accusations of any other crime. There
IS no basis 10 suggest that sexual assauit is more frequently falsely reported than
aother crimes, -

The laws of evidence in rape cases reflected deeply entrenched fallacies about
women and their sexuality. Madame Justice L'Heureux-Dubé in her dissenting

opinion in Seabover recognized the myths and stereotypes affecting the iaw and its
enforcement. She stated:

The woman who comes to the attention of the authorities has her
victimization measured against the current rape mythologies, i.e. who she
should be in order to be recognized as having been, in the eyes of the iaw,
raped;who her artacker must be in order to be recognized, in the eyes of the
law, as a potentiai rapist; and how injured she must be in order ta be
believed. If her victimization does not fit the myths, it is unlikely that an
arrest wiil be made or a conviction obtained®.

Myths and stereotypes about women and rape abound in the criminal justice
systemn. These are only just a few. A woman cannot be raped against her wili; if
she reaily wants 10 prevent a rape she can. Rapes are committed by strangers and
not by friends or family members. Wormen fabricate stories about sexual activity



both as part of a fantasy life, and out of spite. [f a woman doesn’t fail apart
emotionally after an assault, an assault did not occur. Women are fickie and seek
revenge on past lovers. Women on weifare, women who drink or women who use
drugs consent to sex with anyone, or contract 1o have sex for money. Prostitutes
fabricate rape charges 10 extort money. Women who contract for sex for money
have "asked for it” and cannot be raped in the eyes of the law. Women consent ¢
sex and change their minds. Women consent 1o sex and "cry rape"” when they are
found out to avoid the consequences of their actions.

These myths and stereotypes, with no basis in real social life, thrive in the
criminal iustice system in Canada. They shape both legal doctrine and substantive
triat results. They are rooted in our consciousness at a levei which makes them
difficult to eradicate.

The literature and LEAF’s ‘consultations make it clear that myths and
stereotypes which have affected structures and attitudes within the criminal justice
system also affect the reporting of sexual assault. Only a fraction of sexual assaults
are reported’®. Only a fraction of reported sexual assauits are prosecuted. Only a
fraction of prosecuted sexual assaults result in convictions™.

There are a number of reasons why women may not report a sexual assauit.
al fear of people not believing their story;

b} fear of reprisais from the assailant;
c) fear of rejection by parents or partners;

a) community stigma;

e) wish to protect the reputation of assailant;

i concern about the attitude of police and courts; and
g) tear of rejection by friends™

In addition, racist, classist, and ablist attitudes have affected the rates ot
reporting as women have learned that their own sexuality, race, class, physical and
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mental condition, occupation and previous sexual histary affect how people perceive
the "well foundedness” of allegations that they were sexually assauited. The
following is a list of the factors which have been found to influence the police,
prosecutors, judges and juries in assessing the credibility of the assauit allegations
of particular compiainants:

a) Class biases on the part of police wiil affect whether a woman
will be believed. A woman who is classified as "professionai” is
most likeiy 10 be believed while those ctassified as "unempioyed”,
“idle” or "on weifare" are least fikely to be beiieved?’. Thus,
WQrking class and immigrant women are more vuinerable tg rape
because they have less power. They are less likely to be
processed through the legal system and are, therefore less
protected under the law?®.

b) Racist stereotypes and other manifestations of racism aiso affact the
way women of colour are treated within the legal system.

c} Extra-evidential factors have been found to infiuence the outcome
of rape triais. !t has been found that juries and judges will use
myths and stereotypes 1o resolve the particular legal issues raised
by the case in question’®. For exampie, information on the
"good” or "bad" character of the victim affects the decisions of
jurors™. Juries are less likely to believe in a defendant’s guiit
when the victim had reportedly engaged in sex outside marriage,
consumed alcohoi or used drugs, or had been acquainted with the
defendant --- however briefly -~ prior to the alieged assauit™.
Thus, women who fit within these categories are less likely to
report.

d) Sex trade waorkers are extremely untikely to be processed through
the legal system when and if they report rapes™.
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e} The existence of a relationship between the parties has been used
to blame the victim®*.

f) If a victim allegedly engaged in "misconduct”, that is, had
ifegitimate children or was sleeping with her boyfriend, the victim
is perceived to be iess credible™.

E. Trends in Canadian Law Reform

Canadian public policy has iong recognized the need to reshape the law of
sexual assauit 10 recognize the rights of the victim. In 1972, the Law Reform
Commission recommended an amendment to the Criminal Code to prohibit
questioning of the complainant in a rape tfial, regarding her sexual conduct with
other men™. in 1976, the Criminal Code was amended to reflect those
recornmendation magde by the Law Reform Commission.

The process described above commenced in 1976 with Parliament’s first
package of reforms of sexual assault law. Part of this package was section 142 of
the Criminal Code®. Although s.142 was designed to protect victims from intrusive
and irrelevant cross-examination, it was interpreted by the courts as broadening the
scope for cross-examination of complainants about sexual history and reputation, in
that it made a comptiainant compellable on these issues, and allowed the defence to
impeach her credibility by cailing witnesses to testify with respect to her reputation,
previously regarded as a collateral issues™.

in 1982, Parliament acted again to introduce equality values into sexual
assault law with a second package of amendments, including s. 276 and 277 of the
Code. These provisions limited the evidence which could be adduced regarding the
complainant’s sexual activity and reputation. These reforms were enacted after a
careful study and review by Parliament, involving extensive committee hearings in
which representatives of groups of women who had been sexually assauited were
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heara. A variety of detailed, comprehensive and authoritative studies and Royai
Commission reports, including a report from the Law Beform Commission of Canada,
were reviewed™. Parliament enacted these provisions knowing that only one in ten
rape cases is ever reported, and that the conviction rate is lower for rape than for
other indictable offenses. The reforms were explicitly designed to ensure that laws
against sexual assault would be mare equitably and effectively enforced.

Sections 276 and 277 ware part of a process of change designed to make the
criminal justice system more accessibie to women and child survivors of sexual
assauit, to protect thair dignity and seif respect within the trial process and to
protect their bodily integrity and personai autonomy by impraving their odds that
their abusers would be brought to justice'®. These legisiative reforms involved a
recognition that traditionat practices and procedures of the courts "stacked the
deck™ against the victims of sexual assauit in ways that were unique to these
offenses and ungrounded in reality. As women were gaining a public voice, the

myths became less acceptable as a foundation for legal doctrine and criminal
procedure.

Law has contributed to the disadvantage women suffer by offering distinctive
and unusual protections to persons accused of sexual assault. The criminai law is
now progressing towards recognizing the seriousness of the problem of sexuai
assault for women. Significant changes in the criminal law of sexual assault have
eliminated husband’s immunity and corroboration warnings, and have ensured that
the names of compiainants wiil not be published against their wishes. To be
consistent with this trend any amendment of the Criminal Code shouid provide for
the protection of women’s rights to equality and security of person.

.  THE SEX EQUALITY IMPLICATIONS OF SEABOYER
The tabling. of Bill C-49 was precipitated by the Supreme Court of Canada’s

decision in Seabover which struck down s. 276 of the Criminal _Code as an

infringement of an accused’s s. 7 and 11(d} rights that could not be justified



-13 .-

pursuant 1o s. 1 of the Charnter. {S. 277, which was also challenged, was heid not
to violate an accused’s rights),

The consultations which followed the Seaboyer decision reveaieg striking
consensus among women about its import. ARthough participants in the
consultations unanimously agreed that a complainant’s sexual history with the
accused or with third parties is never reievant 10 whether she consented to the
specific sexual contact in dispute at trial, they also believe that fegisiative
amendments limited to the procedures and principles governing admissibility of
sexual history evidence cannot begin to address the constitutionai infirmities of
present sexual assault law.

So-calied "rape shield” !aws only serve the small fraction of women who
report sexual assault, whose complaints are given sufficient credit to proceed to
prosecution and who are determined, optimistic or naive encugh to believe that
juries will find them worthy of the law’s protection. Put anather way, the Seghover
decision did not materially alter the choices made by such potential complainants as
aboriginal women, Black women and women of colour, elderly women, immigrant
women. Jewish women, lesbians, poor women, refugee women, sex trade workers,
women without fuil citizenship, or women with disabilities because these women
rarely report sexual assault. For these women, the chilling impact of Seaboyer was
its revelation that the Charter can be used to take away the little that s. 276 gave
the most privileged Canadian women, and wouid be of little use in redressing the
particular social and legal inequalities of most women. In LEAF's view, amendments
which do not explicitly signal to those women least served by existing law and to
men, police, defence and Crown lawyers, judges and juries that law is meant to
protect all women, especially the most disadvantaged women, will result in even
less reporting than did s. 276.

Moreover, *s. 276 only restricted the admissibility of evidence of the
complainant’s sexual history with individuais other than the accused. Many women
do not report rape because of their prior intimacy with the accused. They know that
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police may not pursue their complaints. Crowns may not prosecute and judges and
juries may not convict on the ground that rape is not possible or is somehow iess
culpable where a complainant once consented to sexual intimacy with the accused.
They also know that even where the Crown proves that the sexual acts subject to0
charge were non-consensuai, the "mistake of fact” defence may stii resuit in
acquittal. Seaboyer only reinforced such women’s well-founded reluctance 10 report
sexual assault.

Finally, women’s reluctance to report rape turns on far more than evidence
rutes. [t turns on their own experiences in civil and criminal litigation as well as
increasingty available empirical studies of systemic gender bias in the judiciary. Even
wormen who never expect 10 report sexual assault were outraged and alarmed by the
easy assumption of the majority in Seabover - an assumption without any
evidentiary foundation - that modern Canadnan judges making discretionary
evidentiary decisions about the re!evance of victim sexual history evidence are
somehow immune from the rape myths and other discriminatory biases about
women which permeate our society, and will exercise their discretion from a
perspective capable of protecting the sex equality rights of victims. The guidelines
as proposed in that judgment by the majority are entirely dependent for their efficacy
on judges bringing a "high degree of sensitivity™*' to the assessment of whether the
probative value of sexual history evidence odtweights its prejudicial effect, and
exercising their discretion in a way which is "sensitive and responsive” ** to the
equality concerns which activated Pariiament in enacting the original rape-shieid
legislation. The women LEAF consuited have no reason 10 believe, and grave reason
to doubt, that the Canadian judiciary, much less Canadian juries, have rid themseives
of destructive gender bias; ail believe that codifying the best of Seabover and filling
its gaps cannot protect, much less advance, women’s constitutionat ss. 7 and 15
rights. Accordingly, LEAF, the other women’s groups and the women we consuited
support amendments t0 the substantive law of sexual assauit which are designed to
narrow, as a matzer of law, an accused’s ability to rely on rape myths and the
justice system’s abzhty to excuse such reliance even at the cost of women’s lives,
liberty and security of the person.
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In Seabover, the Supreme Court accepted that s. 276 was designed to meet
three fundamental objectives: (1) to ensure that cases wouid be decided on their
merits, and not on the basis of myths, stereotypes and preconceived notions about
how women do behave, how women should behave, and how the criminal iaw
shouid treat victims who do not conform to sex unegual social rules: {2) to ensure
victims are treated with justice and dignity in the course of the triai, and {3) to try
to persuade women that they can trust the criminal justice system when they have
been sexually assauited, and thus encourage them to report rape and other farms of
sexual assault. These remain important objectives consistent with ss. 7 and 15. The
post-Seabover problem is how Parliament should revise sexual assault law to reaiize
these objectives in a way that is consistent with the constitutional rights of women
as well as thase of accused persons.

Although the Court majority accépted that these three objectives are
legitimate and pressing, it failed to appreciate or give much weight to their sex
equality dimensions or to the fact that they implicate significant Charter values. To
some degree this may be because the legisiative record available to the government
and interveners in advancing equality arguments was not particularty strong, well-
articuiated or compeliing. Mareover, aithough current eguality jurisprudence could be
invoked, defenders of s. 276 could not claim that substantive equality principies
shaped Parliament’s intent in drafting the iaw. S. 276 was enacted prior to the
coming into force of s. 15 of the Charter, prior to the landmark decision of the

Supreme Court in Andrews v. Law Society of British Colymbia*® which gave s. 15

a purposive and substantive interpretation, and prior to the Supreme Court’s other
path-breaking sex equality decisions such as Janzen and Govereay v. Platy
Enterprises*’, Brook v. Canada Safewav*®, and Action Travail des Femmes V.
C.N.R.** in which the Court recognized the concepts of indirect {i.e. unintentionai)
and systemic discrimination, heid that systemic discrimination reqguires systemic
remedies, and racognized sexual assauit as gender-based discrimination. Untii
equality princip!éé are tfamiliar, understood and deeply respected by lawyers and
judges, Parliament must take the lead in invoking s. 15 expticitly and etaborating its
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application when enactng equality-promating laws. !ndeed the Charter mandates
that it do so.

iV. BILL C-49
A. Some Comments on the Drafting Process

As a result of our consultations and legai research, LEAF is of the view that

in order to conform to the Charter, new sexual assauit legisiation must contain the
fallowing:

1) a strong, gender-specific preamble explicitly explaining the objectives
of the amendments and justifying them by reference to the Charter. The
Preamble shouid serve as a vehicle for public education as weil as an
interpretive guide for poiice, lawyefs and judges involved in enforcing
the law. As we propose that the Preamble be framed, it would alsc
seek to persuade those women historically deprived of fegal protection
from sexual violence that Parliament clearly intends the iaw to protect
them;

2} clarification of the meaning of consent and non-consent to restrict
as a matter of law the operation of rape myths and other discriminatory
biases in ail stages of the law enforcement process. Besides offering
women and men greater certainty about their legal rights and
obligations, such clarification will also minimize the exculpatory power
of rape myths by converting what might otherwise be dangerous
mistakes of fact into mistakes of law.

3) revisions to the mistake defence consistent with the definition of
consent above;

4} comprehensive statutory guidelines to govern the exercise of judicial
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discretion in determining the admissibility of sexual history evidence
with the accused or third parties which both codify what Seabogver
declared 10 be impermissible use of such evidence and which emphasize
the equality principtes underlying the amendments;

5) procedural quidelines codifying what Seabover left unsettied and
ensuring in camera proceedings, the non-compellability of complainants
and the issuance of written, appeaiable reasons on admissibility of
sexual history evidence.

Broadly speaking each of these components is incorporated into Bill C-49,
primarily because the Minister of Justice initiated meaningful, direct consuitations
with a number of nationai and provincial legal, professional and community-based
organizations on how to respond to Seabgyer. She had the wisdom and willingness
t0 take seriousiy those whom the law pu?ports to serve, and whose expertise on
why and how current law fails animates the first Canadian sexual assault law
designed in conformity with women’s constitutional rights. What is innavative about
Bill C-49 is greatly to the credit of the Minister. It is also greatly to the credit of
those women who volunteered their considerable expertise to the consultation
process notwithstanding their fear that Parliament might not be genuineiy committed
to the process of enacting a law that wouid reaily work for women, and their fear
that Parliament might disregard their knowiedge precisely because they are women.

Because of the extraordinary public pressure on the government to respond
quickly to the harm done by Seaboyer, Bill C-49 was tabled before the consultation
process was fully representative of women’s diversity. The Minister underwrote a
three day consuitation in January of 1992 to bring an even more unprecedented
assembly ot historically excluded voices to the law reform process. These included
aboriginal women, Black women and women of colour, elderiy women, immigrant
women, Jewish wemen, lesbians, poor women, refugee women, sex trade waorkers,
women without full citizenship and women with disabilities. The refinements to Bill
C-49 unanimously endarsed by this assembly are the foundations of LEAF’s
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submissions 1o this Committee.

LEAF's recommendations build upon the framework of Bill C-49 and seek to
improve the clarity of the Preamble and consent provisions, enhance the Bill's
likelinood of surviving constitutionai chailenge, and respond to the concerns of those
disadvantaged women who are least likely to benefit from the law as framed. No
substantive changes are recommended to ss. 276(1) - 276.5. LEAF supports the
efforts made by the Department of Justice to codify comprehensive evidentiary and
procedural guideiines for trial judges.

B. Some Comments on the Policy and Drafting of the Proposed
Legisiation

1) PREAMBLE

LEAF recommends three changes: a new sequence, more particularity about
whom the law seeks to benefit and why, and revision of unciear phrasing. Along
with other participants in the January consuitations, we consider it essential that the
Preambte form part of the existing and amended law such that it must be considered
by poiice, Crown and defence iawyers, and judges when enforcing or applying the
law. We suggest that the Preamble be numbered and printed immediately after s.
265(2). We aiso recommend an additional clause to read as follows:

The sexual assauit provisions of the Criminal Code and, in particular,
88.265-278 inclusiva, shail be interpreted and apptied in accordance
with this Preambie.

i} Sequence
Because thg amendments go weli beyond "correcting” for Seabover, LEAF

considers it impéﬁant to shift the refarence to s. 276 to a position far lower in the
Preamble as an introduction to the evidentiary ciause, rather than as the preface to
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the whole tegisiative package. The tabled sequence may be used to suggest that ail
amendments should be construed narrowly as if they are all intended only to deal
with sexual history evidence. By reardering the sequence, the evidentiary guidelines
become oniy one component of a package of substantive reforms driven by the
Charter, and subject to the eguality principies governing the entire package.
Reference to the Charter should appear first in the Preamble to underline that
Partiament was mindful of Charger rights in all its drafting and factored women’s
constitutional equality rights into the framing of the iegislation. This is important to
state because i1 was not the case when enacting previous sexual assault laws.

ii} Particularity

The Preambie is phrased in very general, gender neutral terms. Given the fact
that statistics demonstrate that overwhelmingly women are the victims of sexual
assauit and men are the perpetrators, gender neutral language misrepresents the
reality behind public support for this law without defusing gender specific oppasition
to it. More importantly, gender neutral language may undercut sex equality
arguments in defence of the amendments, and will undercut the symbolic power of
this iaw to signal to women that Parliament acknowiedges and is committed to
ending a gender-specific crime. Underiining that women and children are particuiariy
and pervasively at risk not only states reality, but bolisters s. 15 arguments with
respect 10 sex and age in support of this legisiation, and strengthens the s. 1
position should any provision be found a prima facie Charter breach. Below, we
recommend revisions moving from gender neutral to gender specific phrasing. This
allows Parliament to state that it is gravely concerned about ail sexual violence, but
particulariy that against women and children.

We also recommend more particuiarity in underscoring the unique relationship
among sexual violence, existing sexual assauit law and sex equality with reference
1o how that relationship is compounded by other inegualities such as race,
citizenship, povéfty, occupational status and disability. We have therefore ciarified
the third clause of the existing Preamble and added a new fourth clause.
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i} Lingyistic Clanty

LEAF recommends that the Preambie’s sequence and content be redrafted according
to the revised format below. Where we recommend fine-tuning of phrasing in the

tnterests of clarity, revisions appear in boid lettering and are followed by exptanatory
nates.

Preambie [ inserted as s. 265{2).2]

a) Whereas the Parliament of Canada intends to promote and ensure the
fuil protection of the rights guaranteed under sections 7 and 15 of the
Canadian Charter of Rights and Freedoms:
Expianatory Notg: The phrase, "and ensure” was added to strengthen the
constitutional imperative. Promoting full protection isn't enough; it conveys "we'il
try, but there are no guarantees”. Insofar as the Charter entrenches guarantees,
Pariiament shodld state that its object is to ensure they will be enfarced,

b} Whereas the Parliament of Canada is gravely concerned about the
incidence of sexuatl vioience and abuse in Canadian society and, in

particular, the prevalence of sexual assault against women and
children;

Expjanatory Note: This change, discussed above under "particularity”, is a crucial
important component of Pariiament’s articutation of its commitment to sex equality.

c. Whereas the Parliament of Canada recognizes the unique historical role
of the laws of sexual assauit, of actual assault and of fear of assault in

denying and-restricting the constitutionai rights of women;

Explanagtory Note: What is meant by the "unique” clause is currently unciear,
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reducing its usefulness as an interpretive aid 10 the law. As used in LEAF et al's
Seabover factum and the Seabover dissent, the historical uniqueness of sexual
assault law lies in its entirely negative contribution to the legitimation of sexual
violence and/or the under-reporting, under-prosecuting and low conviction rates for
sexual assault. Making this statement serves as a powerful s. 7 and s. 15
justification, if one is needed, for these amendments. If the Preamble makes the
connections between the previous negative roie of law and the equality objectives
of the new law, this becomes integral to the legisiative history; there is no shortage
of documentation to substantiate these claims about the previous role of law in any
subsequent chatlienge.

d) Whereas the Parliament of Canada recognizes that vuinerability to sexuai
assault and diminished access to justice are directly related to social
inegualities such as those experienced by aboriginal women, Black
woamen and women of calour, eli‘ierly wamen, immigrant women,
Jewish women, lesbians, poor women, refugee women, sex trade
workers, women without full citizenship, women who have a disability,
and chiidren; '

Expianatory Note: This is one of two new clauses LEAF recommends. It opens by
stating a general concern and moves to the particular by identifying those women
most vuinerable to sexual abuse, least likely to report and most likely either 1o have
their claims heid "unfounded” or to be discredited pre-trial or at trial for
discriminatory reasons. This amendment would acknowledge as a matter of faw the
reality and significance of compound inequality: i.e. that sexism pius, for exampte,
racism, is not simpiy a matter of 1 + 1 {i.e. more discrimination), but distinctive
discrimination.

Those Crown attorneys sensitive 1o the distinctive nature of compound
inequality could use the tabied evidentiary guidelines in 5. 276 to restrict evidence
shaped by on sexist stereotypes in combination with other stereotypes. If the
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Preamble alerts them, and judges, to inequaiities among wormnen, they wiil be more
likely to recognize the probiem. Our proposal, however, might also influence police
and prosecutors at an earlier stage than the voir dirge. It might aiso serve the
interests of public education. Insofar as the tabled guidelines implicitly acknowiedge
that bias can influence what evidence is admitted and how it is used, this addition
is quite consistent in principle with what has already been tabled.

We have listed vulnerable groups in alphabetical order so that there is no

suggestion that any is worse off than another. We recommend the French version
aiso be aiphabetized even though the order changes.
With the exception of the enumeration of children and sex trade workers in this
clause, LEAF has adopted a gender specific format. Abariginais, Black, eiderly, gay,
immigrant, Jewish and poor men, as weil as men who have disabilities, who are
refugees or who lack full citizenship are alsa-members of disadvantaged groups who
experience unequal access to the justice ‘system and/or unequal treatment by the
police ar by judges and juries during the trial process by comparisaon with affiuent
and/or white male citizens. Because their group disadvantage does not manifest
itself as vuinerability to sexual abuse, we have not included them specificaily in this
clause, although they are inciuded by implication in its general initial language. Gay
men and male prison inmates do experience both unequal access 1o justice and
heightened vulnerabiiity to sexual assauit. LEAF would have no objection if they are
specifically included. We believe, however, that it is for their communities to request
inclusion. We avoid using the typical enumerated ground approach (i.e.
"...inequalities based on race, class, source of income, sexual orientation, citizenship
status etc.”) because, in addition to being inaccurate in their gender neutrality as to
vuinerability to sexual assauit, these categories stated as such are also objectifying
in their abstraction and insufficiently particular. Racism cperates as a factor in
when, where, why and with what legal resuit aboriginai women are raped and Black
women and women of colour are raped; the way racism manifests itself, however
is often different. -

e} Whereas Parliament recagnizes that the continued operation of sexist
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myths about sexual assault and women’s sexuality is inconsistent with
the promotion of the rights and freedoms enshrined in the Chaner;

Expianatory Note: The Preambie and the amendments suggest that Parliament’s
primary concern in amending the law is the way that rape myths infiuence the trial
process. But rape myths also, of course, influence the police, victim witness
personnel, lawyers engaged in plea bargaining, the way law schools teach criminal
law, and so on. Perhaps more importantly, they play a systemic role in the gender
sociaiizauon which contributes to violence against women. If the law aspires 10 curb
the incidence of sexual violence as well as to improve the trial process afrer violence
is reported and prosecuted, we believe Parliament should send a strong signal that
confronting rape myths and their harm is everybody’s business. We all internatize
these destructive myths; as phrased above, no one is "singled out” as the problem
. N0 one is likely to argue against this proposition, and the link between the myths
and such Charter rights as security of the person and equality is again underiined.

f) Whereas the Partiament of Canada wishes 10 encourage the reporting
of incidents of sexual violence or abuse, and to provide for the
prosecution of sexual assauit offenses within a framework of laws that
are consistent with the principles of fundamental justice and, more
particularly, that secure justice for complainants as well as for accusad
parsons;

Explanatory Note: We substituted the phrase”...prosecution of sexual assault
offenses "for"...prosecution of offenders "in case the tabled language couid be read
as an erosion of the presumption of innocence. We substituted”...that secure justice
“for"...that are fair", because, in legal discourse, "fair” is a "softer” term than
"justice”, and "justice" picks up on the stronger imperative of “fundamental justice”.
The Department:p‘f' Justice phrasing may be used to argue that accused offenders
must be afforded full, traditional s. 7 legal rights while comptainants will get
something less -- some "softer” standard called fair treatment .
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g) Whereas the Supreme Court of Canada has declared the existing section
276 of the Criminat Code to be of no force and effect;

Ang whereas the Parliament of Canada believes that at trials of sexual
offenses, evidence of the complainant’s sexuai history is rarely relevant
and that its admission shouid be subject to particutar scrutiny, bearing
in mind the inherently prejudicial effect of such evidence:

Explanatory Note: Focusing on the prejudiciai "character™ of the evidence suggests
that having a prior sexual history is discreditable in itself or that the evidence itsaif
is darmning. The more accurate point (capabie of being substantiated through social
science scholarship)*’ is that the effect of such evidence is inherently prejudicial to
the fact-finding process as well as 1o social attitudes about rape victims.

2. SUBSTANTIVE LAW: SECTIONS 273.1 - 273.2

This section generally adopts an approach to consent that respects and
promotes sex equality rights. In our view, howaever, it is should be strengthened and
clarified. LEAF’s analysis in support of the constitutionality of this approach appears
below in Section IV. B. In this section we indicate why LEAF supports statutory
language defining consent in sexual assault law.

In a society where sex equality had been achieved, it would be sufficient to
define sexual assauit concisely as "sexual activity without consent”. There would be
no reference to force, and the term "consent™ would not be tainted by a gendered
culture’s sexual doubie standards or by gender socialization tinking masculinity to
sexual aggression-and force. It wouid not be tainted by laws which decree that
forced or unwanted sex is not uniawful if the accused believed the victim was
consenting, no matter how egregious the force or how unreasonable the belief, or
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if the accused can raise a reasonable about whether he believed the compiainant
was consenting. Our society is permeated by misogynist myths which normatize
sexual aggression and faster the self-serving belief that "no means yes", silence
means "yes" and "maybe” means "cenainly". Present law gives accused persons
who argue that ambiguity implies consent no legal responsibility for engaging in
forced sex, even where it is proved by the Crown to be de_facto non-consensuai on
the part of the woman involved.

In this context, LEAF endorses a modest, yet radical reform: a definition of
consent in law which requires the unequivocal, voluntary agreement of individual
sexual partners, and the codification of common rape myths now dignified as
"honest mistakes"” as errors of law. Parliament should place the same responsibility
- on citizens initiating sexual activity that criminai law places on them in all other
circumstances: that they operate in ignorance of the law at their own risk, instead
of at women’s risk. Moreover, because r.:onsent at one time or to one act or in
particular circumstances cannot reasonably be construed as a grant of perpetual
consent, the law should be codified on the common-sense principie that consent can
be revoked. The iaw should refuse 10 exculpate the belief, however honest, that if
a woman agrees to kiss, she agrees to intercourse or if she agrees to intercourse
while at dinner, she has forfeited her iegal right t0 change her mind during the drive
home, or if she agrees to sex for money, she cannot refuse sex for free. The law
should stop presuming the aggressor's legal right to define and controi the
complainant’s sexual choices and stop presuming men cannot control their own.

LEAF wishes to emphasize that notwithstanding the scare-mongering of many
opponents of Bili C-43, innocent men will be at no risk under a regime of law which
promotes women’s sexual autcnomy and freedom of choice. Where a woman
actuaily (as opposed to in rape myth fantasy) gives mixed messages about her desire
for sexual intimacy, @ man need only ask for clarity. The oniy person who can degide
if consent is really present is, after all, right there, If the communication rermains
unciear, three choices are avaitable: further communication, discontinuing sexual
initiatives or risking pursuit of non-consensual sex which may cuiminate in
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prosecution. In a8 sex equai society the obvious choice is not to proceed. That there
are opponents of a law which requires no more than communication between sexual
actors and that there are defence iawyers who argue that it is unconstitutionat for
Parliament to require that @ man who seeks to be exonerated for his mistaken belief
about consent to sexual contact must have taken reasonable steps in the
circumstances to form that belief, signals how much this law is needed.

al LEAF, therefore, proposes that s. 273.1 be amended to read:

Subject to subsection (2) and subsection 265(3), "consent” means for

the purposes of sections 271, 272 and 273, the unequivocai, voluntary

agreement of the complainant to engage in the sexuat activity subject

to charges.
Explanatory Note: LEAF believes the substitution of "subject to charges® for "in
question” clarifies s. 273.1 and underiines that agreement to a particular sexual
activity on one occasion does not constitute consent to that same activity (the
activity "in question”) on another.

b) Section 273.1(2)

The ianguage of d) and e) must be expanded to make clear that any form of
communication of lack of consent or revocation will have the same legal effect. This
is of particular concern to wormen whose disabilities may preclude or impair verbai
communication or restrict the types of "conduct” easily understood as rejection of
sexual overtures (e.g. walking out, shouting for help, fending off an assailant, etc.),
and women whose language and/or cuitural narms are different from their
assailant’s. We propose that the phrase "by words or conduct” in all three clauses
be replaced by the phrase "by words, gestures, conduct or any other means...” .

c} Similar ch.anges should be made to section 273.1(2){a}. It does not matter by
what means an accused interprets a third party’s waords, conduct or siience as
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proxy consent for the complainant; the law should simply codify that no accused can
rely on third party consent. General phrasing will be important where the accused
commits sexual assauit on the basis that the camplainant’s spouse, father, brother,
lover or pimp simply did not object, rather than that he overtly expressed
"agreement”,

d) With respect to s.273.1(2}ic), LEAF recommends that this section be
expanded to read: "the complainant engages in the activity by reason of the
accused’s abuse of a position of trust, power or authority”. The terms "trust” and
"authority” aiready have legal meanings which may be used to narrow the import of
this ciause. Many employees are not in positions of trust or authority over other co-
workers, but do have power through formal or behind-the-scenes evaluation
processes 10 injure a co-worker’'s promotion or other employment opportunities;
exampies might include fellow facuity members assessing a colieague for tenure, or
"ead hands" in an industriai workpiace.- An off-duty police officer is not in a
position of authority when assaulting a sex trade worker, but has the power to
coerce submission. Other examples would include a spouse who sponsors the
immigration of a family member, a sacial worker with power to recommend 3 client
for subsidized benefits, or a spouse who threatens 10 contest custody.

In elaborating the meaning of "undue exploitation of sex” in Butier**, the
Supreme Court of Canada has made it clear that there is no constitutional
impediment to this type of clause in advancing women'’s eguality.

e) With respect to s.273.1(2)(e}, LEAF completely supports the revocation
clause.

f LEAF proposes two additionat clauses that would also counter the operation
of rape myths or other discriminatory biases in sexual assault law enforcement and
trials. Both were unanimously endorsed by participants at the January consuitations.
We propose the'\}' be numbered ss. 273.1(3}{a) and (b) and that tablied s. 273.1(3)
be renumbered 5.273{4).



273.1(3}{a): Consent shaill not be presumed on the basis that the

complainant consumed aicoho! or drugs prior to tha sexual activity
subject to charges.

Explanatory Note: Prior consumption of alcohol or drugs (with the accused or
otherwise) remains one of the most common rationaies for concluding the
complainant "asked for it" ar has herseif to blame for being assaulted. Research
indicates that it is not that the compfainant drank too much, but that she drank at
ail, which incuipates her in the perceptions of some police, prosecutors, judges and
juries*®. This’ clause may aiso serve a public education function.

273.1(3Mb): Consent shaill not be presumed on the basis of the
complainant’s membership in any _historicaily disadvantaged group
enumerated or racognized on ana-iogous grounds in s. 15 of the
Canadian Charter of Rights and Freedoms, or on the basis of
employment or immigration status, or on the basis that the complainant
is a sex trade worker or a lesbian.

Exptanatory Note: This ciause, consistent with Bill C-49's section 276(1){a}, seeks
to reduce the operation of discriminatory stereotypes in determining consent. The
non-Charter categories incorporate all stereotypes that have been dacumented as
operating to render a reported rape "unfounded”, not worth prosecuting, or not
warth the conviction of an accused. This supplements the new "mistake” provision.
LEAF believes that it is imperative that Bili C-49 expiicitly dispiace the prevalent view
that rape of sex trade waorkers is not rape in law.

g) LEAF believes current s. 273.1(3) [proposed 273.1(4}] is necessary to
foreciose expressio ynius, exciysio alterius arguments, and to override R, v,
Guerrero® in whjeh the Ontario Court of Appeal held that s. 265(3} of the current
Criminal Code is exhaustive of circumstances negating consent. The proposed open-
ended language is aiso consistent with R_v, Jobidon® in which the Supreme Court,
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speaking of pnysical assault, held that 5. 265 "defined consent only in part by
negatively indicating a few ways consent couid be vitiated". !t is not difficuit to
imagine many circumstances in which a complainant might submit to unwanted sex
for reasons other than those enumerated in s. 265(3) {for instance, biackmail) or
where the law should not find consent for reasons other than those enumerated in
s. 273.112) {for exampie, Jobidon-like facts, or impersonation by the accused of a
doctar).

3. PROCEDURE: Section 276.1(3) and s. 276.2{1)

LEAF supports exclusion of the public but urges revision of these provisions
to aliow the judge to admit at the complainant’s request at least one layperson to
sit with her should she choose to attend _-th'e voir dire application or the voir dire.
Normally this would be a rape crisis centre worker who has advised her since the
assauit.

LEAF submits that the iaw should make it clear that the current "publication
ban" on the identification of victims of sexual assauit is for the benefit of the
complainant, and can be lifted at any time at the compiainant’s request.

LEAF suggests that careful thought should be given to the question of
whether a judge’s reasons on a voit dire to determine the admissibility of sexuali
history evidence should be available to the public. While there are ciearly sex
equality issues to be considered around the identification of comptainants, if such
reasons are not publicly available on the same basis as final judgments in sexual
assault cases, it may not be possible to monitor the performance of judges and the
judicial system as a whole to determine if these procedural reforms are adequately
protecting the sex equality rights of compiainants.

-
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C: Some Comments in Support of the Proposed Legislation

It is LEAF’s position that the proposed legisiation meets constitutional
standards, and can withstand constitutional challenge. We therefore have no
constitutional criticisms to offer. Because the Bill has been asttacked on grounds
which have been characterized by its detractors as constitutional, however, we have
felt it appropriate t0 offer some comment on these criticisms from the perspective
of our expertise and experience in constitutionat litigation.

{1 SECTION 273.1 (2)
"No consent is obtained.... where

(b} the complainant is incapable of consenting to the activity by reason
of intoxication or octher condition;"

Professor Bryant, in his article "The Issue of Consent in the Crime of Sexual
Assauit™* states:

(Hlistorically, courts have recognised that sleep, intoxication,
immaturity, and the iack of intellectual capacity, were capable of
vitiating consent. The underlying justifications for recognising these
circumstances as being capable of vitiating consent were two-fold: (1)
to protect persons who were particularly vuinerabte: and {2) to protect
persons who were not sufficiantly conscious (sleep or intoxication},
intelligent (mental capacity) or mature (age) to make a meaningful
choice.

Bryant argues that it cannot reasonably be argued that s. 265{3) of the Criminat
Gode is exhaustive of the circumstances in which there is no consent: "For
example, if V. is unconscious by reason of iliness or medical sedation and D.
sexually moiests V., would anyone suggest that V. consented?" 5
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in particular, intoxication vitiates consent at common faw. It woauid appear,
therefore, that this provision in Bill C-49 merely codifies the comman iaw of consent.
Exampies of intoxication vitiating consent at common law can be found in the
following cases:

{a} Campiin (1845}, 169 E.R. 163

"Prisoner gave a girl of thirteen years of age liquor for the
purpose of exciting her; she became quite drunk; and when she was in
8 state of msensibility he violated her. Held: 3 rape.”

(b} Fletcher (1859), 8 Cox C.C. 131.

"It would be monstrous to say that these poor femaies are to be
subjected 10 such violence, without.the parties inflicting it liable ta be
indicted. If so, every drunken woman returning from the market, and
happening to fall down by the road side, may be ravished by the will of
passers by."

{c) Lang {1975}, 62 Cr. App. Rep. 50.

"The evidence... of her mind being so influenced by drink that she
lacked the understanding of her situation necessary to enable her to
make 3 choice.”

In Jobidon, the majority indicated that the Criminal Code only partially
expresses the law of consent and that the common law continues to play a role.
"For instance, (the common law] provided that, as a general rule, consent would
only be valid or legally effective if it was given freely by a rational and sober
person.”™ This aspect of the law has never been subject to constitutional chailenge.

Uniess Pariiament is of the view that individuals should be able to sexuaily
exploit others wtrp.ére under the influence of alcohoi or drugs to the extent that they
are incapable of making a choice about whether to engage in sexual activity, it
seems sensible to include a provision such as this in the Code in order to make this
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aspcet of the iaw more accessible to the public.
{2) SECTION 273.2
{i} The "reverse onus” issue.

Some commentators on Bill C-49 have criticized it on the basis that the
following clause in section 1 contains 3 reverse onus, that is, imposes a burden of
proof on persons accused of sexual assauit.

273.2 1t is not a defence to a charge [of sexual assauit)
that the accused befieved that the complainant consented
to the activity that forms the subject-matter of the charge,
where

{b) the accused did not take. ail reasonable steps, in the
circumstances known ta the accused at .the time, to
ascertain that the compiainant was consenting.

If this provision did indeed contain a reverse onus then it could be chatlenged
constitutionally on the basis that it infringed section 11{d) of the Charter, the right
of an accused to be presumed innaocent untii proven guilty according to iaw. The
question of whether a reverse onus in such circumstances would be unconstitutional
would then depend on whether the courts thought it satisfied the test in section 1
of the Charter, that is whether it is a reasonable limit in a free and democratic
society: see R.v. Tr Ing.*®

What is a reverse onus? The normal "burden of proof” rule is that the Crown
must prove the guilt of the accused beyond a reasonable doubt. Thus the Crown
must establish all the elements of the relevant offence, and the accused is given the
benefit of any reasonabie doubt with respect t0 any element. Underlying this
aitocation of burden of proof is the sociai vaiue that it is better to risk acquitting a
guilty person than to risk convicting an innocent one. If a burden of proof is placed
on the accused, that, in law, is a reverse onus. A reverse onus would be created
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in @ sexual assauit trial, for exampie, if the Crown had to prove only sexual contact,
and then the onus shifted to accused persons to prove consent. Where the law
creates a reverse onus, the usual quantum of proof required is proof on a balance
of probabilities.

This evidentiary structure, with its strong emphasis on erring on the side of
acquittal, exists independentiy of the substantive elements of any particuiar offence.
In other words, the structure requires the Crown to prove that the offence, as
defined by Parliament, was committed. (There are constitutional constraints on
Partiament’s freedom to define offenses as it sees fit, but these will be dealt with
separately below.) Thus a change in the substantive definition of an offence does

not, by itseif, entail any change in the normai rules about who has the burden of
proof,

It is therefore crucial to any analysi.s of the proposed legisiation to note that
while the proposed s.273.2 would change the substantive definition of sexua!
assault, there is nothing in it to suggest a shift in the burden of proof. The accused
would still get the benefit of any reasonable doubt with respect to the factor of
mistaken belief in consent, as newly defined by Parliament in Bill C-49,.

{ii) The present Iaw with respect to mistaken belief in consent.

The present law can be contrasted, on both substantive and evidentiary leveis,
with the law as proposed in Bill C-49. As the law now stands, the Crown must
prove, beyond a reasonable doubt, an absence of consent. The accused gets the
benefit of any reasonable doubt on this issue. As weli, the defence may raise the
argument that even if the complainant did not consent, the accused mistakeniy
believed that she was consenting.

Under existihg law, an honest beiief is sufficient to acquit, aithough the
reasonableness of the belief is evidence which wiil influence the finding of honesty.
in other words, a judge or jury can decide that if the claimed beiief is unreasonable
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then it couid not have been honestly heid. The present law arises from the

infamous decision of the Supreme Court of Canada in R, v. P iohn*®. The
Pappajohn rule applied, 1o what was then rape, the principle, relevant to many but

not all criminal offenses, that an accused shouid not be convicted unless he
knowvingly or reckiessly did what Partiament has defined as criminal. With respect
0 rape this meant that an accused must be acguitted uniess he knowingty or
reckiessiy had intercourse with an unconsenting person. This is often referred to as
requiring a subjective test for belief in consent, since the inguiry is into the
accused’s actual state of mind, as distinct from an gbjective test where an
accused’s belief would be measured against a standard, usually that of the

reasonable or brdinary person. Pappajohn is largely codified in section 265{4} of the
Crimingl Code.

In terms of the rules of evidence relating to the burden of proof, the argument
that the accused made an honest mistake will only be considered if there is an "air
of reality” to the claim. In other words, there is an evidentiary threshold that has
to be crossed before the defence is considered by the judge or jury. While the
honest mistake argurnent is technicaily a denial that the Crown has proved the mens
rea ot the offence, the approach taken is similar to that taken with respect to
defences, for instance seif-defence. {Indeed, this concept is often referred to for
convenience as "the defense of mistake of fact".) Self-defence will not be
considered uniess some evidentiary basis for it arises from the evidence led by either
the Crown or the defence. The courts do not apply every defence 1o every case
irrespective of the evidence. The judge or jury must consider all defences which
have a chance of raising a reasonable doubt on the evidence in the case, but not
others. Once the argument of a mistaken belief in consent is seen to have an "air

of reality” then the accused must get the benefit of any reasonable doubt on that
issue, as with all other issues.

(iiiy The effecis of Bili C-49.

Bill C-49 would change the substantive configuration of the mistaken balief in
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consent defence. Thus an honest belief in itself wouid not be enough to justify an
acquittal, in the absence of reasonable steps taken to ascertain whether or not there
was consent. An accused would not be able to defend himse!f, without mofre, on
the basis that he honestly beiieves that "no means maybe”, and presumably that
"maybe means yes"* . or that sexually active women consent 1o have sex with
anyone who wants 1o have sex with them'®; or that a woman who has had
Consensual sex with him on a previous occasion must be willing to have sex again®:
or that a woman who hitch-hikes, waiks alone at night, drinks, dresses
"provocatively” or invites him into her home must be consenting to sexual contact™:
or that force and tefror are not inconsistent with consent®’; or that the passivity of
a sick woman signifies consent’>. Women and chiidren would no longer be
completely at the mercy of those who genuinely think that passivity is an indicator
- of consent, and those who think that resistance is the consent of a "virtuous"
woman. The Bill woulid require that peopie-who wish to touch others sexuaily take
some responsibility for avoiding the serious harm of unconsensual sex.

If the present approach is applied to the new law, this could mean that, once
the judge has determined that there is an "air of realiity" to the ciaim of mistaken
belief in consent, the Crown would have the responsibility of proving beyond a
reasonable doubt that the accused did not take reasonable steps. !f this approach
is adopted, at the end of the trial, if there was any reasonable doubt about whether
the accused took reasonable steps, then the accused would be entitled to the
benefit of that doubt.

We do not mean to suggest that the addition of a substantive requirement of
“reasonable steps”, unaccompanied by any change in the burden of proof, is the
ideal approach to the problems which arise where sexual contact takes place in a
context of sex inequality, and where there is a significant danger that more powerful
persons may persist in self-interested misconceptions about the willingness of more
vuinerable persor$ to have sex with them. A sexual assault law which fully
refiects a comrr;itrnent 10 sex equality and which fully recognises the harms of
forced sex might constitutionally include a much more dramatic reguirement that
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those who wish to have sexual contact with others should bear the risk of non-
consent. Bill C-49 simply imposes a duty to take reasonable steps while ieaving the
evolution of rules relating to burden of proof, in a manner consistent with
constitutional values, in the hands of the judiciary.

(ivi  The constitutionality of the "reasonable steps” requirement.

As suggested above, Pariiament’s freedom to shape the substantive elements
ot offenses is limited by the Charter. A line of Supreme Court of Canada cases
beginning with Reference Re Section 94(2} of the Mator Vehicie Act™ and inciuding,
most recently, R. v. Wholesale Travei Grougp Inc.* , has addressed the question of

the extent to which Parliament has the power to create offenses which do not
require proof of a subjective mens rea. An analysis of these cases is necessary in
order to determine when Parliament can determine that a reasonableness test shouid
be used in the course of a determination of culpability.

Some commentators on the Bill have suggested that a “reasonable steps”
reguirement would be incansistent with the commitment to "fundamentai justice” in
section 7 or the Charter. Bill C-49 therefore raises the question of the meaning of
the concept of fundamental justice, as wali as how that meaning shouid interact
with the commitment to sex equality in ss. 15 and 28 of the Charter.

While various arguments have been suggested as the basis for a constitutional
challenge to the "reasonable steps” requirement, the most popuiar form of the
argument is that Parliament cannot constitutionally create a sexual assauit offence
which does not embody the concept of subjective mens rea. !n other words, the
argument is that fundarnental justice requires that an accused be able to argue that
he made an honest mistake, without being measured against any kind of objective
standard such as that of a reasonable person. This argument raises the question of
whether Partiamp_nt‘ever has the power to require individualis 1o take reasonable care
at risk of criminal sanctions, especiailly with respect to activities with a high
potential for causing harm to others, such as driving, handling expiosives or
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firearms, or engaging in sexual contact. As can be seen from these examples, this
argument raises a very fundamental issue sbout Parliamentary power to structure

criminai offenses to meet the needs of society which goes far beyeond Bill C-49
itseif.®®

it is LEAF's position that there is no fundamental injustice invoived in
punishing a person for failure 10 take reasonable steps to ensure consent before
having sexuai contact with another. Furthermare, it is LEAF's position that existing
caselaw does not support any such propasition.

1t is clear that for some offenses in Canadian iaw, mens rea, a "quilty ming”,

IS a constitutional requirement. The nature and content of that mens reg in
particular cases, however, is not at all clear. in R._v. Nouven: R. v. Hess® 3

case considering tha absolute liability aspef:i of the offence of "statutory rape”,
Madame Justice Wilson, speaking for the -majority, says:

Prior 10 the Charter, Parliament had to use express statutory language
in order to displace the requirement that the prosecutor prove mens reg.
With the advent of the Charter, Parliament must naw be prepared to
show that a provision that purports to make it unnecessary for the
Crown to prove mens rea ang th n vi

minim Wi i nce is a reasonaple limit that can be
demonstrably justified in 3 free and democratic society.”

While she found that elimination of a "guilty mind™ requirement altogether violated
constitutional guarantees, with respect to the offence of "statutory rape” itseif she
is prepared to go no farther than to say that "{ajt a minimum the provision must
provide for a defence of due diligence”.*

In Wholesaie Travei, Lamer C.J.C., speaking for a majority of the judges who

addressed this issue, stated that the “rationaie for elevating mens reg ... to a

constitutionaily reguired element, was that it was a principle of fundamental justice
that the penalty‘ imposed on an accused and the stigma which attaches to that
penaity ana/or 10 the conviction itseif, necessitate a level of fauit which refiects the
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particutar nature of the crime. In Vailancourt, this court held that for certain crimes,
the speciai nature of the stigma attacnhing to a conviction and/or the severity of the
available punishment necessitate gybjective mens rea."*

Whart are these "special stigma" crimes? They are thought to be those
crimes wvhich society as a whole regards as involving moral turpitude rather than
simply unacceptable behaviour, crimes "abhorrent to the basic values of human
society” . In . v. Logan’ the Supreme Court of Canada said that they are very few
in number. Murder has been heid to be one, in Vaillancourt” and Martineay’, on the
basis of the extreme stigma attached and the severe penaity of life imprisonment.
In Logan the Supreme Court extended its ruiings in Vaillangcourt and Martineay to
attempted murder. Lamer C.J.C., speaking for the majority, heid that attempted
murder has the same stigma as murder; in his view, someone convicted of
attempted murder is a "lucky murderer” who +hay have the same "killer instinct” as
a murderer but who, for some reason, was unable to kill the victim.” Because,
untike murder, atternpted murder has no minimum sentence, Lamer C.J.C., focused

on moral blameworthiness as the most important factor, thus removing one of the
few clearly ascertainable indicia of stigma.

The case law on mansiaughter is far less clear. In 8. v. Turton™, the Court
was asked to decide wnether the crime of mansiaughter by criminai negligence
required mens rea to be determined according 10 a subjective or objective test. The
Court spiit 3:3; Lamer J. (as he then was) referred to the constitutional implications
of this choice. He supported the objective test for criminal negligence so iong as
adequate consideration was given to the circumstances of the accused (a view
which probably underlies the wording "in the circumstances known to the accused”
in 8ill C-49) but went on to say that this did not preciude him in future from
considering whether the objective test for mens rea in such a case is contrary to
fundamental justice.”” The Ontario Court of Appeal has since held that criminai
negligence in the_eperation of a motor vehicle’® or criminal negligence causing
death” are not crimes in this special category, and thus that a subjective mental
state is NO1 a constitutional requirement.
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Cory, J., in his judgment in Wholesale Travel, deveiops a constitutional
distinction between conduct which is prohibited because of society’s moral
repugnance for such behaviour, and conduct which is prohibited in furtherence of our
cotlective need, in the interests of the effective functioning of society, 1o protect the
vuinerable from its harmfut consquences™. The former types of offenses require full,
Subjective mens rea; with respect to the iatter, the mentai element can properiy be
determined on a objective basis. In discussing the importance of legisiation designed
t0 protect the society, and in particuiar vuinerable groups within society, he states
that it “waulq be unfortunate indeed if the Charter were used as a weapon to attack
measures intended to protect the disadvantaged and comparatively powerless
members of society”’®. This harms-based approach to mens_rea requirements
provides a foundation for a constitutional doctrine of mens rea consistent with sex
equality vaiues and the requirements of .15 of the Charter.™

Lamer C.J.C. has urged a policy of deference to legislative determinations of
what public policy requires, which points to a narrow category of "speciai stigma”
offenses. After pointing out that negligence is the minimum constitutional
requirement for offenses for which imprisonment is a penalty, he stated in Whoiesale
Travei: "Whether a fauit requirement higher than this constitutionai minimum
{negligence) ought to be adopted where an accused faces possible imprisonment or
conviction of any offence under the Criminal Code is a question of public poticy
which must be determined by Parliament, and for the courts to pronounce upon this
would be contrary to what this court has said in Beference re: 5.94(2] of Motor
Vehicle Act.... that we refrain from ‘adjudicating upon the merits or wisdom of
enactments.’ [t is not the role of this court to ‘second guess’ the policy decisions
made by elected officials."

It is evident that the courts have not yet devised a reliable list of criteria for
determining whernr a crime fits into the "special stigma” category. [t is cleariy
recognized that there is a significant element of circularity which attaches to any
consideration of the constitutional requirements for the mentat element of particuiar



offences when analysed according 1o concepts of stigma. For example, in dealing
with the specific problem posed by Wholegaie Travel, that of misleading advertsing,
both Cory J. and Lamer C.J.C. note in their judgments that less stigma will attacn
t0 3 conviction for an offence which can be proved through a showing of
carelessness {objective mens rea) than would attach to such a conviction if
dishonesty had to be proved.” 1t would follow from this reasoning that if Parliament
decides to introduce an objective element into the offence of sexual assault, this wiil
per sg lower the stigma associated with the offence.

It is important to stress that an intuitive assessment of the social stigma
artached to sexual assault is not an adequate basis for making this important
determination. Rather, the decision should involve an examination of the nature of
the offence, the social problem being addressed by the offence, the degree to which
a subjective test would hinder adequate_:esponses ta that sociai problem, the
penaities and the social attitude to the behaviour criminalized by the offencs.

It is equally important to stress that making constitutional decisions about the
required elements of criminai acts on the basis of an inherently subjective concept
like " special stigma" is full of equality traps. Madame Justice Wilson, in her

concurring reasons in Reference Re s, 94(2} of the Motor Vehicles Act points out

the contingent and contextual basis on which peopie make judgments about what
is morally repugnant:

The introduction of concepts of morality into criminal
responsibility inevitably led to a sharp distinction between crimes which
were malag in se and crimes which were merely mala prohibita.
Blackstone describes crimes which were mala_in_se as offenses against
“those rights which God and nature have established” . . . and crimes
which were mala prohibita as breaches of ‘those laws which enjoin only
posttive duties, and forbid any such things as are not maia in se . .
without any admixture of moral guiit" . . , . This distinction is now
pretty well discredited . . . While it is undoubtedly the case that certain
crimes evoke feelings of revuision and condemnation in the minds of
maost people, those feelings are now generatly perceived as dependent
upon a number of variable factors such as environment, education and
religious prejudice and are no ionger seen as providing a secure basis
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for the segregation of crimes into two different categories.®

An attempt to find a social cansensus on whether or not sexual assauit should
fit into the category of crimes to which there is a special stigma attached wouid
clearly, based on the social science data available, founder on a3 number of
paradoxes about how this behaviour is regarded in our society. For example, women
and men differ substantiaily in what kind of sexual behaviour is regarded as crossing
the line between the permissible and the uniawful. Furthermore, the wide social and
cuitural acceptance of vioient and coerced sex suggests that stigma, if any, attaches
to criminal conviction, rather than to significant parts of the range of behaviour that
falls within current definitions of the offence of sexual assauit.

There would be several appaliing iranies which would flow from a
Parliamentary (or judicial) consensus that sexual assault constitutionaily carries a
“special stigma”. If the iaw wouid not require reasonable steps to be taken on the
basis of the stigma associated with sexual assault, this would mean that so much
stigma is associated with this crime that Parliament wouid be paratysed in addressing
the social harms caused by sexual assauit, This wouid surely convey a message of
societal tolerance rather than abhorrence. A further irony would arise from a
comparison with the outcome of Wholesgie Travei itseif. The law would then be
that Parliament can demand that reasonable care be taken to avoid misleading
advertising, an offence punishable by five years in prison, but cannot demand that
reasonable care be taken to avoid unconsensual sex. A reasonable person coutd
conclude that misleading advertising is taken more seriously as a social evii than
sexuai gssauit.

Equality seekers aspire to a state of society in which the sexual autonomy of
women is part of public consciousness, violence against women is repugnant to
society as a whole, and male behaviour is modified to accord with these social
norms. But the gtetistical picture discussed above makes it crystai clear that we
have not yet reached that state. In our viaw, the proposed new iaw is part of an
attempt to transform public consciousness, and to attack a pervasive social problem



-42 -

arising in part from the faiiure of men in our society 10 accept and conform to legal
limitations on their sexual access to women. Parliament should not be deprived of
legistative weapons against such sociai probiems by the attachment of a highiy
subjective, and in this case highly nypocritical, labet like "special stigma” to the
crime of sexual assault.

In view of the fact that the current state of constitutional law binds Parliament
with no specific direction on the mens rea component of sexuai assault, LEAF
submits that the preferable approach is to canvass the pros and cons of a
“reasonable steps” requirement from a policy standpoint. Is it a good idea? The
significant question here is not about authorities but about values. Shouid it be seen
as just to require reasonable steps to be taken and would such a requirement
promote sex equality? If the answer to both questions is yes, as we submit it is,
then Parliament should pass this aspect of the Bill, and government lawyers shouid
defend it vigorously against any challengé in the courts.

The strongest argument against a “"reasonable steps” requirement is that
insistence on a subjective test {so that a mistake does not have to be reasonable)
avoids the danger of punishing someane who is incapable of taking reasonable steps
and thus does not deserve to be punished. A less compeiling version of the
argument is that a subjective test avoids the danger of punishing someona who is
Capabie of taking reasonable steps and does not do so, but thus has not intended
10 commit sexual assault. Behind these arguments is the concept that such
behaviour is not deserving of punishment, and that therefore punishment wouid be
unjust.

In our view, such behaviour is clearly worthy of punishment: the constitutionai
arguments in_syppoft of imposing criminal sanctions on it far more compeiling than
those against. Some of them are outlined below.

(1) The argument that it is unjust to punish behaviour which is not accompanied
by full-blown, subjective mens rea is a relatively new one in the evoiution of criminai
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justice principles. The idea that, in the context or rape, a mistake was not required
to be reasonable, was only recognised by the Supreme Court of Canada in 1980, in
the Pappajohn case discussed above. Indeed in that case Martland J. expressed the
view that the issue of whether a mistake was required to be reasonable had not
been settled in the case law prior to Papoajohn.’ There are conflicting traditions in
the history of the criminal law, which shouid make one hesitate before giving one
line of authority a broad constitutional or policy significance.

{2) To illustrate the above, one can point to examples in our present criminai law,
where Parliament requires that individuals conform to a standard of reasonable
behaviour.

(i} There are explicit negligence offenses in the Criminal Cade: see, for
exampte, s.86(2} (careless use of stworage of a firearm), and 5.80
(breach of duty to take reasonable care with respect to expiosives).
One can also find offenses where negligence is relevant to one aspect
of the offence, which provide a model for the approach to sexuai
assauit taken in the Bill. The following are two examples:

{1} s. 150

"It is not a defence to {such charges as sexual exploitation
with a young person or corrupting children} that the
accused believed that the complainant was eighteen years
of age or more at the time the offence is alleged to have
been committed unless the accused took ail reasonabie
steps to ascertain the age of the compiainant.”

(2) 5.290(2}

"No person commits bigamy by going through a form of
marriage if...(a) that person in good faith and on reasonabie
groungs believes his spouse is dead.....”

(i) There are criminal negiigence offenses in the Code: see, for



example, ss. 220 and 221. When considered by the Supreme Court of
Canada in R. v. Tytton™, referred to above, the Supreme Court was
evenly split on whether these offenses used an objective or subjective
test.

(i) Defences routinely contain a test of reasonableness. For Instance,
ft is not enough in seif-defence that the accused honestly believes that
he cannot, without the use of force, preserve himself from death or
grievous bodily harm. Such belief must be based on reasonable
grounds. Simiiarly, with respect to provocation. it is not enough that
the accused lost his seif-contral. That loss of seif-control is measured
against the standard of the ordinary person. There may be conceptual
differences between a defence proper, such as seif-defence, and a
deniai of an eiement of the offence,_ such as mistaken belief in consent
(although such conceptuai differences are blurred in the existing rule
that an evidentiary basis must exist for both types of argument), but
there is no retevant functional or constitutional difference.

(ivl If one broadened the inguiry to inciude provinciai offenses one
could find many more exampies of where Canadians are required to
bring their behaviour into conformity with an objective standard under
threat of punishment: for exampie, the various careless driving offenses.

(3} Other comrmon law jurisdictions can be found which require that a mistaken
betief in consent must be reasonable.®

{4) The courts have frequently shown a reluctance to apply the Pappajohtn rule
literally. The ctearest exampie of an attempt to find a way around the logical
imptications of the idea that an honest mistake can be a defence can be found in
Sansregret v. Ther Queen”. In that case, the accused, who used to live with the
victim, broke inio her house and terrorized her into submission to intercourse. In
fear for her life, she pretended a willingness to renew the relationship and to have



- 45 -

sex. The trial judge found that the accused was totally deceived and that, while
no rational person would have believed she was consenting, Sansregret did.
Following Pappajghn, as she was bound to do, the trial judge acquitted. The case
went to the Supreme Court of Canada, where a new farm of the old doctrine of
wilful blindness was developed in order to convict.® Thus even thought the triai
judge found an honest belief in consent, Sansregret was convicted. What this
means in effect, although this was not acknowiedged by the Court, was that the
accused was being punished for a belief no reasonable person wouid have had in the
circumstances. A functionat willingness to punish for negligent sexual assauit was
disguised by the term "wiiful blindness". When the courts themselves reveal
ampivaience about the application of the Pappajohn rule, it should not be raised to
the status of a constitutional principie, or used to fimit legitimate policy initiatives of
Parliament.

{8)  In addition to arguments which focus on history, statutory precedents, and
judicial ambivatence, there are very profound sociai poiicy arguments in support of
a requirement that an individual should be required to take reasonable steps in the
circumstances known to the accused at the time, as the proposed legislation
requires™. The attention of the accused is focused on the relevant transaction, as
sexuat conduct rarely happens accidentally. Reasonable steps are easy to take.
There is little or no social cost to the avoidance of sexual contact should the
responsibility be onerous in any set of circumstances. The harm of unconsensual
sex is significant to its victims, primarily women and children, and those who care
about them. Failure to take reasonable steps can therefore be seen as criminally
culpabie in itseif.

The requirement that reasonable steps be taken to ascertain consent clearly
promotes sex equality by giving enhanced legal protection to a vuinerable group,
women and children. Those men who are most dangerous to women are
constructed as "innocent” using the Pappgighn rule. These are the men who
genuinely believe that wornen are in a state of perpetual consent which can oniy be



withdrawn through vigorous resistance. Such a belief may take specific forms with
respect to, for exampie, First Nations women, or women with disabilities, or
prostitutes, or sexually active women. However, if willingness to entertain such a
beiief, in any of its forms, is privileged by the law as a defence, then the law is
signatling that women belong to a group the members aof which can be harmed with
impunity. Such a law would clearly viotate the sex equality rights of women under

the Charter.

There is no reason for the law to assume that our state of mind is determineg
any more than our behaviour is, and yet if an accused said "! couidn’t help
committing sexual assault” we convict him, while if he says "! couldn’t help
assuming that when a woman says no she doesn’t mean it", we currently acquit
him. Criminal offenses by their very nature involve state mandates to bring our
behaviour into conformity with-objective standards, irrespective of the social forces
which shape our impuises. The argument'against the wisdorn or constitutionality of
this requirement is a denial of Partiament’s power to require us to bring the way we
approach sexual contact with others into conformity with standards of public policy,
developed in the context of sex equality values, rather than individual standards
developed in a social context of sex inequality.*

SUMMARY AND CONCLUSION

LEAF is very pieased that the Minister of Justice has tabled a Bill which ciearly
recognizes sexual assault as a sex equality issue, and furthers the government’s
constitutional obligation to promote the equality of women in an area as significant
as sexual assault. LEAF applauds the process of consuitation with diverse groups

of women, and is gratified to see that process reflected in very substantial ways in
the Bill. “-

-
.-

LEAF has provided substantive proposals for strengtheneing and ciarifying the
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intent and the language of the proposed legisiation. LEAF’s legal analysis
supports the constitutionality of the approach taken by the government to promoting

the Charter rights of victims of sexual assault, while respecting the rights of accused
persons.

LEAF and the women of Canada with whom it has consulted in preparing its
position look forward to an early passage of this Bill, and ultimatety to a society in
which women who are violated are 1ruly vindicated by the criminai law, and violence
against women is truly deterred by that law.
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