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Lxecutive Summary: The LEAF national consultation on the defence of provocation, held
in July 1999, examined the defence within the context of equality principles with particular
aftention to the actual impact of the present law and the proposed changes on members of
diversely situated groups in Canadian society. The consultation determined that ’
cgalitarian principles and objectives require a comprehensive legislative reform package
crcompassing the abolition of the defence of provocation, the expansion of the statutory
grounds on which the defensive or protective usc of force is recognized to be justified to
casure that the defence reflects substantive Charter values, the abolition of mandatory
minimum sentences for murder, the enactment of judicial sentencing guidelines for murder
and manslaughter cases to ensure that sentencing discretion is exercised in accordance with
criteria established with reference to Charter values, and, accordingly, consistent with that
objective, the inclusion in those guidelines of the principle that a sentence shouid be
increased where the offender was motivated by a desire to exercise control aver the victim
or the victim’s conduct, or by hatred, bias, or prejudice bascd on sex, ethnicity, religion,
colour, national origin, language, mental or physical ability, sexual orientation, social or
political beliefs, cultural practices, or analogous characteristics.

The specific recommendations adopted by consensus at the consultation on the defence of
provocation were:

(1) that the defence of provocation be abolished;

(2) that ne additional substantive partiai defences be enacted that provide for
mitigation of sentence by reduction of a conviction from murder to manslaughter
where commission of the offence was motivated by human emotions such as
compassion, fear, or despair;

(3) that the defence of self-defence be simplified and the interests that justify the
defensive use of force be expanded to include protection of personal security,
including but not limited to coercion by physical force or threats of physical forec,
on the ground that such an expansion is required to achieve substantive equal
liberty and security for all, irrespective of gender, race, ethnicity, sexual orientatinn,
religion, etc., as guarantecd by sections 7 and 15 of the Charter, and is thus require.
to achieve an interpretation and application of the Inw of self-defence that i«
consistent with Charter vilues;

{4} that legislated guidelines be enucted for murder and manslaushter cases to
ensure that sentencing discretion is exercised in aceordance with criteria estahlished
with reference to Charier values, and, accordingly, consistent with that objective,
that those guidetines include the principle that a sentence should be increased where
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the offender was motivated by a desire to exercise control over the victim or the
victim’s conduct or by hate, bias, or prejudice based on any of the aggravating
factors specified, or analogous to those specified, in Section 718.2(a)(i) of the
Criminal Code, that is, race, sex, national or ethnijc origin, language, colour, religion,
age, mental or physical ability, sexual orientation, political and social beliefs, or )
cultural practices, and, on the coming into effect of these guidelines, that the present
mandatory minimum sentences for murder be abolished; and,

(5) that women across Canada engage in a comprehensive examination and
evaluation of the nature and purpose of criminal conviction and punishment, and of
the assumptions and beliefs on which current sentencing and correctional practices
are based, with a view to the development of a fundamental reconceptualization of:
a) the framework within which the criminal Iaw power of the state operates; b) the
objectives of the criminal law; and, ¢) as need be, the methods used by the state to
attain those objectives; and that the federal government provide funding for this
project.

Introduction: Obiectives of the Consultation Process

The consultation on provocation conducted by LEAF in the Summer 1999 was Initiated
by the Violence Sub-Commiittee of the National Legal Committee of the Women’s Legal
Education and Action Fund with the financial support of the Court Challenges Program. The
central focus of the consultation was the law of the defence of provocation. The purpose of the
consultation was to ensure that the policies developed by LEAF on provocation, self-defence,
and sentencing, viewed as equality rights issues, are informed by the experience and the
considered views of a diverse group of women with expertise in this area. In further support of
this objective some members of the National Legal Committee and the Violence Sub-Committes
also participated in the national consultation on this subject sponsored by the Canadian
Association of Elizabeth Fry Societies and held in Guawa on July 9 and 14, 1999,

The discussions at the July 29, 1999, LEAF sponsored consultation in Toronto
reflected in this Consultation Repert and will form part of the basis Lar Wy nobicles nitin
adepted by the National Legal Commitres oF LEAF on the law or rrovocation
and related sentencing issues. The consuitation discussions will aize serve 10 inor

made by the National Lega! Commitice abour case development and case selection in casoy
where the issues to be litigated involve provocation, seif-detence. or mandarory sentences,




The impetus to undertake consultations on these issues af this particular time was
provided by law reform initiatives taken by the Federal Department of Justice (Canada). In 1998
the Department issued a Consultation Paper entitled "Reforming Criminal Code Defences:
Provocation, Self-Defence and Defence of Property” accompanied by a general call for
comments. In July 1999 the Department advised that draft legislation to enact changes to the
Criminal Code, amending or abolishing the defence of provocation and amending the law of self
defence, would be introduced in Parliament in the Fall 1999 or soon thereafter. The National
Legal Committee of LEAF will endeavor to submit comments and recommendations on
legislative reform of the defence of provocation to the Federal Department of Justice (Canada) as
000 as reasonably possible, and will comment on the draft [egislation when it is ultimately
introduced in Parliament. In both instances the submissions made to the Federal Department of
Jfustice (Canada) on behalf of LEAF will be based on the July 1999 CAEFS consulitation, on this
Report about the July 1999 LEAF consultation, and on subsequent research by, and discussions
among, members of the National Legal Committee,

The first section of this document was originally prepared as a discussion paper to
provide background information and outline some of the key issues for the purpose of the LEAF
consultation held July 29, 1999, The purpose of the discussion paper was to stimulate reflection
and provoke discussion among participants at the consultation, The contents of the discussion
paper portion of the document do not indicate, and should not be taken to indicate, that LEAF
had already formulated a policy position prior to the consuitation or that LEAF necessarily
endorsed or endorses all or some of the provisional views expressed in that background
discussion. Nonetheless it is reproduced here because it provided part of the framework within
which the consultation took place and is therefore presumed and referred to in the Report on the

consultation,

Section 1: The Background Discussion Paper.

Re-examining the Theoretical Framework- Eeminist Analysis of Violence and Inequality.

The use of violence, physical force and other forms of power. to coerce. to intimidate, and

to control women, is common in Canadian society. Violence and threats of violence ars widelv
employed to maintain, to affirm, and to reinforce both the fact and the perceived legitimacs of
social and legal inequalities based on gender. The elimination of vielence and omnipresens
threats of violence against women in Canada is therefore essentiaf for the establishmen: and 1l

1 P A T L T
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development in Canada of legal. exltural, and social arrangements and condiions o PELe

F
principles of sex and gender SHARIS
Equality principles and feminis: cquality theory oppose abuse af power in all inter
personal relationships of any pe. Inrecent vears Canadian Jurisprudence dealing with the use
ard abuse of power has undergone sianificant development as the judiciary has began to re-
examine and delineate the conrours el domination and exploitation within the framework of the



coustitutional guarantees in the Charter and under the influence of develo pments in international
human rights law. But what is and is not commonly understood by Canadians to constitute an
“abuse” of power remains largely a cultural question. And it is undeniable that the use of power,
inciuding physical force, to Coerce. control, and intimidate other persons is not an uncommon
phenomenon in Canada. Indeed coercive conduct of a variety of tvpes enjoys a signiticant. -
measure of cultural approval and acceptance by Canadians. The exercise of power to contro] and
direct “subordinates™ is seen by Canadians to be fully appropriate in “normal” inter-personal
relationships between persons of unequal power under conditions of social and economic
inequality, “Coercion”, as long as it remains within “legitimate™ albeit elastic and largelv
unregulated bounds, is thus culturally and socially approved and enjoys immunity from legal and
non-legal sanctions.

Consequently. when women in Canada seek recognition for the proposition that claims of
authority over women based on their sex are illegitimate and that the exercise of power on such a
basis is an abuse of power, they are challenging both the legitimacy of gender hierarchy and the
propriety of practices that are commonly used by Canadians to maintain a wide variety of
hierarchical social relationships that involve domination and subordination. To propose the
elimination of the use of violence against women is thus to move in apposition to deeply
entrenched assumptions---that social hierarchy based on sex is legitimate, and that the exercise of
power to maintain and reinforce existing forms of social hierarchy is legitimate.

Under these conditions feminist law reform initiatives must be resolutely consistent with
fundamental equality principles. Compromise on essential issues tends only to reinforce
entrenched attitudes grounded on misogyny and sexism: the law, in its content, interpretation,
application, and effects, is a public toof or instrumentality with significant potential to influence
culture and shape social attitudes for better Or worse. Feminist initiatives in law reform should
therefore avoid mere reform and instead seek to transform the criminal law into an instrument
that will be responsive and effective in its denunciation, condemnation, and prevention of
violence against women, and socially constructive in designing and structuring the penal
consequences for individuals and the community which flow from conviction. Specific reform
proposals should be considered in the context of such a broad and transformative vision of
criminal law. This discussion of the law of provocation. and related matters such as the luw oF
self-defence and sentencing, therefore seeks to articulate the issues within the content of sucf »

VISiOn.

Pravocation and Self-Defence ¢ Eaualitv Rights Isanes.

1

he defences of provocation and seif-deforee directiv o

personal security. and equality righs protected by Sections 7,05, ond 2
and Freedoms. The constitutional guarantees wider Sections 13 and 28 o
before and under the law and equai protection and benefit of the faw. withowt diserimination on
the basis of sex. must be interpreted to encompass the substantive(v egual right rot to be

deprived of life, fiberty, or parsondt security other than in accordance with fundamentai justice.

the Chareey ol egualing
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Accordingly women may not, on the basis of their sex, be denied equality before and under the
law or equal protection and benefit of the law in relation to their lives, their liberty, or the
security of their persons. Discrimination on the basis of the other personal characteristics
enumerated in Section 13, such as race, national or ethnic origin. colour. religion. age, or
disability, or analogous characteristics, is likewise prohibited. ' S

The lives, liberty, and personal security of women are directly affected by the law of the
defences of provocation and self-defence whenever a woman accused in a murder case invokes
these defences in her own defence and whenever a woman is killed by an accused (male or
female) who subsequently invokes either of these defences as a defence to murder, Insofar as the
law of the defences of provocation and self-defence. and interpretation and application of thar
law, are shaped by patriarchal vajues and assumptions based on the social experience of males,
women accused who invoke these defences may often be denied equal benefit and protection of
the law. The same must be said of the women whose deaths are partially atrributed to their own
“provocative” words or conduct, Those are the direct effects,

The indirect but arguably even more significant and widespread effect of the influence of
patriarchal values, and of assumptions based on the social experience of males, on the
interpretation and application of the law of provocation and self-defence is to extend a genera)
legal sanction to violence against women and to thereby powerfully reinforce and affirm cuitural
beliefs and practices that are patriarchal rather than egalitarian. Insofar as this occurs it affects
the lives, liberty, and personal security of all women in Canada. Persons who are identifiable as
members of other socially subordinate and marginalized or racialized groups are similariy
affected.

A woman who is effectively denied the equal right to use force 10 protect herself, and
those for whom she is responsible, when she believes it to be necessary to do so, is neither free,
nor equal, nor secure. A women who lives in a social environment that puts her at risk of being
blamed for “causing” another person to fly into a homicidal rage and kill her is likewise denjed
full enjoyment of her rights and liberties. Women who live with the knowledge that it is a simple
fact that full exercise of their liberties, of their right to determine for themselves, freely and
voluntarily, how, where, with whom, and under what conditions they shall live and work, and to
express their opinions, cbservations, and preferences, freely and honestly, may place their lives.
liberty, and personal security at risk, are more vulnerable to coercion and intimidation by persons
who are in a position to affect those interests. Insofar as the present law of the defences of

provocation and self-defence abandons women to deal as best they can with patrisrchal viclones
and multiple forms of related gender-hased intimidation and coercion. and wof assess.

culpability in accordance with patriarchal vaiues and a sendered so0in PETSIOSI S e o e

S
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use physical force to protect themselves against that violene
ard enjovment of their right (o substantive equalit in socien b lve-over-—-a version of
ciassic double-bind in which vou are damnsd if vou do and damuned i you den’t This stae

affairs viclates Sections 7. 13 and 28 of the Charter, and must be changed.



The exercise of discretionary decision-making powers by prosecutors, by judges a
sentencing, and by parole boards, in cases of violence hoth by and against women are further
sources of substantive inequality for women whose lives, liberties, and personal security are
compromised by violence and threats of violence. The liberty interests of a woman who uses
violence to protect herself or other persons for whom she is responsible mav be adversely -~ _
affected as a consequence of gender bias at any or all of these decision-making points in the
criminal justice process as well as in the interpretation and application of the defences of
provocation and self-defence in the trial itself Although reliable comparative empirical
information about the cumulative effect of gender bias in these decisions is difficult fo obtain, it
is probable that the effect is significant. Measures to subject these decisions to more effective
regulation by the rule of taw should be adopted, Tentative proposals to achieve this objective are
discussed below.

The decisions by police, by prosecutors, by judges at sentencing. and by parole boards,
that determine whether the state will intervene to detain, control. or supervise a violent assailant,
and if so, how, and for what period of time, also have significant impact on the liberty and
security interests of women who are subjected to violence and threats of violence. Failure by
these decision-makers to appreciate that the impact of violence and threats of violence on
women is both unacceptable and grave, combined with the absence of adequate conmniunity
alternatives for women and their dependents, only compounds the despair and desperation with
which many women in Canada live. Here again is the cruelty of the double bind perpetuated by
the continued failure of Canadian society to take adequate steps to deal with violence against
women in its many forms.

Before outlining options for reform of the law of the defence of provocation and
exploring the implications of equality rights for those reforms in greater detail, it is useful to
review the current state of the law related to the interpretation and application of tlhe defence and
its operation within the law of homicide.

Provocation as a Defence and as a Mitigating Factor in Sentencinae” summary of Current [aw

Provocation is a statutory defence (see Section 232" with a long common faw history, It
is a "partial” defence, thus called because it does not result in full acquitial but merely the
reduction of the conviction from murder 1o manslaughter. Only i and when all the clemer:
I |

murder are proven beyond a reasonable doubr does the availability o! the so-called e s
provocation, as such. become a live issue. Evidence that may be used 0 astablish provocn an

for the purpose of reducing a conviction fbr murder to a conviction ior mansiavgie L e e
used ta raise reasonable doubt about one or more aspects ol mens r2y ragiived S conviciien oo

murder. Thus an accused may be convicted of the lesser offence of mensiauahier cither by

'See Appendix [, belaw, for the text of the sections from the Criminal Code and the Charter of
Rights and Freedoms referred 10 in this discussion paper,
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application of Section 232 or, on the basis of the same evidence, as a consequence of reasonable
doubt on one or more elements of the mens rea required for conviction on a charge of murder.

[n either case evidence of provocation may be considered as a mitigating factor in
sentencing. In Stone (S.C.C, 1999) the unanimous opinion of the Court was that the operative
eftect of Section 232 ljes precisely in the fact that it permits the trial judge to consider
provocation in sentencing. By contrast murder convictions require the imposition of a
mandatory life sentences with no less than 10 years to parole eligibility for second degree murder
and no less than 25 years to parole eligibility for first degree murder. Provocation cannot be
taken into account when imposing sentence for murder to redice the mandatory minimum period
to be served in prison prior to eligibility for parcle. By contrast. provocanon could conceivably
be one of the factors considered by the parole board, when a convicted offender is otherwise
eligible for parole, or by the jury in conjunction with a 15 year review conducted under the “faint
hope” provisions in section 745.6 of the Criminal Code.

The case law shows that the statutory criteria specified in Section 232 as conditions of
applicability of the defence of provocation are strictly interpreted. The “wrongful™ act or insult
must be one that would be sufficient to deprive an ordinary person of "the power of seif-conrrol,”
and the homicidal response of the accused must be "in the heat of passion" caused by the insult or
act and must be taken "on the sudden" before his (or her) passion has time "to cool.” There are
thus two thresholds-~-one objective, one subjective. Persons whose response under provocation
does not fit within this template cannot benefit from the defence of provocation as it is presently
defined.

The Code provides that the questions posed by the statutory criteria in Section 232 are
questions of fact. The trial judge nonetheless exercises the usual judicial control over availability
of the defence in law. The issue of provocation therefore goes to the trier of fact onlv if and afier
the trial judge determines that there is sufficient evidence of provocation as defined in the
statutery provision to make the defence a live issue in taw; there must be what is referred to as
an “air of reality” to the accused’s claim. Error by the trial judge on this issue is an ervor of law

and constitutes grounds for appeal.

In those cases in which the trial judge determines that the defence is availzhie in low. the
trier of fact (judge or jury) must first apply the objective test to determine whether the act or
insult was “provocative” within the meaning of Section 232, and thea must determine (epplving o
subjective test) whether the homicida! response of the individual accused was in the “heat of

| Ny

rassion”, caused by the provocative gor Or Instit, and “on the sudden. T withour el
E -

el iy

Until 1986 under Cunadian criminal faw the e Of ract weas prohidhed G crpilioein
the accused's characteristics or circumsiances when determining what wouid vr would met ey
grave insult to the ordinary person. HiJl (1986, 5.C.C---63 ) changed the law on this point
somewhat, although the majority stili declined to requirg that the trier of fact particularize the
odjective "ordinary person” test 1a that of a person of the same age, sex, race. etc, as the accused.



[n 1986 the court remained prepared to rely on the "good sense” of the jury to incorporate those
factors, such as "race", that might affect the gravity of the insult. Unfortunately no specitic
directions on the point were mandated. At the same time the court stated that in all cases the jury
was to assume that the accused was an individual with a normal temperament and capacity of
self-control, and that the accused was not exceptionally excitable., pugnacious or intoxicated - :

Ten years later in Thibert (1996, S.C.C.) the Court mandated particularization of the
objective test in the foilowing terms:

In summary then the wrongful act or insult must be one which could. in

light of the past history of the relationship between the accused and the
deceased, deprive an ordinary person, of the same age. and sex, and sharing
with the accused such other factors as would give the act or insult in question
a special significance, of the power of self-control.

Note that this approach takes the human significance or meaning of events into account and
adopts the lead developed by the provincial appeal courts in acknowledging that a triggering
incident "may well be coloured and given meaning only by a consideration of events which
preceded it. Indeed, one could image a case in which a given gesture, in itself innocuous, could
not be perceived as insulting unless the jury was aware of previous events, They disclose the
nature, depth and quality of the insult." {Laycraft, J.A., in Daniels, (N.W.T.C.A.. 19833,

This reflects the same general line of legal development seen in the law of self-defence in
the cases of Lavallee (1990, S.C.C.), Petel (1994, S.C.C.), and Malout (1998, S.C.C.), in which
objective tests relevant to the availability of self-defence are particularized to take into account
the accused’s history, experience, circumstances, and perceptions. Canadian law now recognizes
that an accused’s past experience colours and shapes his or her interpretation of the significance
of events in the present. In concurring reasons in Malott (1998), L'Heureux-Dubé cautions,
however, against permitting the acknowledgment of particular patterns of past experience (such
as evidence of the so-called ‘battered women’s syndrome’) to function as new stereotvpes and
interfere with proper interpretation of the evidence in individual cases.”

Section 232(3)(b) provides as a matter of law that no act which a person has a leeal right
to do can be deemed to constitute provocation for the purposes of application of the Sectian 252
Some judges may now be giving more effect to this provision it the Code than forrmeriy,

especially in cases involving allegedly provocative but lawtul concuct o5 women, :See.

example, Young (N.S.C.A_. 1993}, leave 1o appeal 1o the S.C.C, refused: see alzo ths ronn -
Major, J., writing in dissent in Thikert. 1996, S.C.CO,

oy

Mistakes of fact mav be refevant in applving Section 237 Mistakes of faet 1hat an
ordinary person in the same circumstances might have made may he considerad in aprlying the

=

*Malott (§.C.C., 1998) at paragraphs 39-43.
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objective test to determine whether the act or insult, as perceived, was sufficiently provocative to
cause the ordinary person to lose self-control, In Petel (1994, S.C.C.) the Court emphasized that
such mistakes must be reasonable.

One effect of the requirement that mistakes of fact be reasonablé is to render the defence
of provocation potentially unavailable to accused who are cognitively impaired or emotionally
volatile and who, as a consequence of that impairment, make mistakes of fact which are deemed
“unreasonable” (i.e., not inferences an “ordinary person” would make). Nonetheless. despite the
impairment, such an individual may well at the same time not found be on a balance of
probabilities to be not criminally responsible due to mental disorder under Section 16. In such a
case the effect of the burden of proof under Section 16 is conviction of the accused for murder in
violation of the presumption of innocence protected under Section 1 1{d} of the Charter, while the
unreasonableness of the mistake precludes access to the defence of provocation and the
mitigation of punishment under Section 252, This outcome arguably constitutes a denial of
iiberty other than in accordance with principles of fundamental justice and denies the accused the
equal benefit and protection of the law on the prohibited ground of mental disability in violation
of Sections 7 and 13 of the Charter, respectively,

One solution to this and related problems that arise in conjunction with menal disorder,
mental disability, and the defence of provocation (including those noted below related to
testrictions on availability of the defence of automatism following the recent decision bv the
S.C.C. in Stone), lies in the proposal made by Wilson, J.. writing in dissent in Chaulk (1990,
5.C.C.}, that whenever the accused adduces sufficient evidence to nake sanity a “live issue”™, the
Crown should be required to demonstrate the sanity of the accused bevond a reasonable doubt.
This alteration in the burden of proot would reduce the number of individuals who are convicted
of a criminal offence, including murder, in the absence of proof bevond a reasonable doubt that
they have the mental capacity for criminal responsibility. In appropriate cases civil commitment
proceedings could be brought. In other cases placement in a structured and well supervised
community living setting would be a fully adequate response.

An alternative solution to the situation of the person who is cognitively impaired,
discussed, critiqued, (and rejected) below under options for reform of the defence of provocaticn.
would be to abandon the objective “ordinary person” test now used to Hmir access to the defence
of provocation and to assess each case on a subjective basis only. Under that appreach mistakss
of fact would not be required to be ~easonable. Inany event. as an increasing number of aceused

appear to be diagnosed as subiect 1o feral aleoha! syncrome. and. as such. may in man. cuses ae

the capacity presumed at criming! Loy, (Lrda mental justic
cases. The general approach taken in the handiing of erimina!

. .. H. Ty s
wrc-examined. The samy

cognitively impaired shouid therefore

o DUD WSS SNIOLIONA resnony

mveiving accused who are sane within (ke neaning of seotion
o provocative clreumstances i el more rapid or extreme than that of e Cordlean

person.



There are strong similarities between the defence of provocation and what is known as
the defence of “psychological blow™ automatismy. The defence of automatism operates by raising
a reasonable doubt that the accused acted as a voluntary agent. Reasonable daubt that the
accused acted as a voluntary agent requires acquittal, subject to any statutory bars to reliance on
the defence, The cause of the automatic state is of crucial importance. However. in determining
what. if any, form of the automatism defence is available as a matier of Jaw. [If automatism is
found to be caused by a mental disorder the accused may be found to be exempt from criminal
responsibility as a consequence of mental disorder (to be established on a balance of
probabilities) but wil! then be subject o the assessment. detention. and review provisions under
Part XXT of the Code. (And see discussion of these and related issues in the recent decisions by
the S.C.C. in Stone and in Winko; for an overview of these decisions see the Lawvers’ Weekly,
June 4and 11, 1999),

An accused who relies on a defence of automatism is only entitled to a full acquittal (as
opposed to a verdict of not criminally responsible on the basis of mental disorder) in those cases
in which the "cause"” of the automatic state is a non-pathological medical condition (i.e., one not
involving evidence of mental disorder as such), involuntary intoxication or impairment (as in the
unanticipated side-effect of a medicine or anaesthetic), a physical biow (where the effect of the
blow is measured by a subjective test, i.e., the question is simply whether this blow mayv have
caused an automatic state in this accused), or an extraordinary psychological blow (measured
tirst by an objective test to determine whether it is "extraordinary" and then by the usual
subjective test to establish that it may indeed have produced an automatic state in the accused,

The two stage test applied to assess “extraordinary” psychological blows for the purpose
of determining whether the defence of sane-automatism s available is directly analoegous to the
test required by statute to determine when murder in response to “provocation™ is to be reduced
to manslaughter for the purposes of conviction and sentence. In both cases an ~objective” test is
used 1o ensure that the only accused persons who benefit from the provision are those who “lose
control™ in circumstances in which the “ordinary™/ "normal” person might have been similarly
affected. Which characteristics and prior experiences of the accused should and should not be
considered under Section 232 in the provocation cases has, as was seen above, been long
debated. Analogous issues are considered when assessing whether or not psvchological blow is
“extraordinary.”

In cases in which a defenco »f automatism or provocation, or both. 15 rafsed by the
O O
EE SRR v S

accused. the trial judge, as the arbirer of questions of tww, determines whether. ¢

betors the court. the defences are avatinble mlaw. This determination fneriors v AT

DEURIUTI O

device 1w determine which aceused persons will benetit from the detonees of n:

iuh

Tsane T auomatism and which will ot The judictory openly ackrowler )
considerations, including the need o protect e public when there is uacertainty abaur the
Hixelibood of further violenee hy the wecused, play a magor robe in decisions abour the availabilioy

vf these two defences in casog myvolving inter-personal violence,
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The similarities between the two defences, provocation (strictly speaking not a “defence”
feading to a right of acquittal, as such, but rather a basis for reduction of the gravity of the charge
on which a conviction is entered and for mitigation of sentence) and psychological blow
automatism, render them subject to similar criticisms on both evidentiary and social/ political
grounds. The following cases starkly exemplify some of the key legal and socio-political issues
in this debate.

R.v. Jackson, {19967 48 C.R.(4th) 357 (Alta.C.A.); and
R. v. Stone {19971 6 C.R.(5th) 367 (B.C.C.A)) and (S.C.C.. 1999).

As noted above, the reasons for judgment by the British Columbia Court of Appeal and the
Supreme Court of Canada in Stone outline the steps to be taken where a trial judge must
determine whether the evidence may support defences of mental disorder, “sane” automatism, or
provocation.

The social history and criminal record in Jackson suggest that the tailure of the crimina]
justice system in preventing domestic violence is attributable in part to the inability or failure of
judges to recognize a pattern of violence for what it is....before a woman dies. Both cases raise
major questions about the approaches taken by trial judges to the difficult task of the prediction/
prevention of future violence by accused in response to similar situational “triggers”. Steps
should be taken to improve the training and assessment support services available to trial judges
who handle cases involving inter-personal violence.’ An increased use of automatic pre-
conviction detention in assault cases would protect many women from avoidable violence and
give them an opportunity to make necessary changes in living arrangements, access support
services, etc., etc.”

Common criticisms of the defence of provocation.

Common criticisms of the defence of provocation include the following :
(1) that the defence devalues the lives of persons whose words or conduct are deemed

sufficiently “provocative” to provide a basis for mitigation of punishment for what weuld
otherwise be a conviction for murder. and thereby prejudices the liberty interests of othor
persons who, in the absenc= of the applicatior of legal quasi-sanction er pard e

wr

“See Robert J. Kane and Gearge Sivel, “Vialence Predivion: Fovisi s 10l o
Sournal of Criminal and Chvil Clovnmittinent 63.79

“This point was made by more than one participant at the recent CAEFS consuitution, A related
mypothesis is that increased routine use of short term preventive detention on the cecasion of the very first
meidence of domestic violence together with the use of other non-penal interventions might be effecrive to
stop the use of violence before it becomes habitual,
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to homicidal violence, also might be inclined to engage in similarly “provocative™ speech
or conduct;

(2) that the continued existence and use of the legal defence sanctions and legitimizes the
use of violence as a means to assert and maintain control over other persons, including )
women, children, and others who are soctally subordinate or dependent on the assailant;

(3) that the defence is a significant source of discrimination in a diverse society in that the
defence may often 1ot be deemed avatlable in law to individuals swho are genuinely
provoked into a “loss of the power of self-control” hut whose life experiences are not
shared or readily understood by decision-makers in the criminal justice system:

(4) that by recognizing actions which are motivated by anger, but not those which are
motivated by other strong emotions such as despair and compassion. as a legal basis for
mitigation of punishment, the defence demonstrates a lack of appropriate compassion for
many accused persons insofar as it ignores the significance of the influence of human
emotional responses to life circumstances as “causes” of their criminal conduct; and,

(3) that insofar as the defence of provocation invokes a rationale of “excuse”, rather than
“justification”, and requires the accused to acknowledge temporary loss of capacity in the
form of “loss of the power of self-control™, it pathologizes the accused and thereby places
the accused at an enhanced risk of assessment in the furure as “disabled”, “siek”, “crazy”,
or simply “dangerous™. and, in cases where the accused is identitied as a member of a
socially subordinated, marginalized or racialized group. may also reenforce negative
stereotypes of that group.’

Arguments for retention of the defence of provocation.

The arguments for retention of the defence of provocation in some form include:

(1) reluctance to abolish the defence of provocation if it could. even if enly in rare

“Ina worse case scenario. adverse action on e part ol the parcle soasd prefindis

ST
2 sell-contral ™ could porentially cesult i

“provocation” and “loss of the pover
manslanghter conviction that is far fan.

murder. And see as well below. in the discussion o it-defence and gende
rennted to the potentially patholegizing impacr ol reliance oo the “battered woran’s syndrame”™, especiaily
where it is viewed as an ahnormal psychological state as oppo
developed by rational inference from a woman's experience of extended subjugation w physical and

er i wenld bave resuited from o coe VISR T seeond deare
r

egulies - the paratfe! issyes

sed o aset of assumptions and beliefs

psvchological viotence.
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cases, afford some benefit to women who are charged with murder but cannot raise the
defence of self-defence because of the circumstances in which the murder Was
committed; and,

(2) the view that accused who commit murder in a fit of rage caised in part by a pattern
of systemic discrimination might benefit from the defence of provocation and, moreover,
perhaps should be permitted to benefir from such a defence on affirmative action grounds.

These arguments are examined in greater detail below. Recent vears have seen growing
general support in many Jurisdictions, however, for complete abolition of the defence of
provocation on the ground that in civi society ordinary people do not kill other people in
Tesponse to provocation or insults, Murphy, J. writing the minority judgment in Motfa v. R.
{(1976-77, Australian H.C.) stated: "t degrades our standards of civilization to construct a mode|
of a reasonable or ordinary man and then to impute 1o him the characteristic that under
provocation (which does not eall for defence of himself or others), he would kill the person
respensible for the provocation.” Indeed. The defence is also widely seen to imply that the
alleged provocateur is partially responsible as a matter of law for the aggression that caused his
ot her own death, to thereby condone the use of violence against those whose words or conduct
are perceived to be outrageous and enraging, and to thereby in turn nurture cultural/social beliefs
and attitudes that encourage assailants to lose (or arguably simply fail to exercise) the power of
self-control. Twenty plus years later these and other similar views are widely held. Against this
general overview of the current state of the Jaw of the defence of provocation and the criticisms
most commonly lodged against the defence, this discussion now turns to an examination of the
principal options for reform of the law with an emphasis on scrutiny of the implications of those
options for the advancement of women'’s substantive equality rights.

Abolition or Reform of the Defence of Provocation?: The Principal Options and Arguments.

At the outset of this discussion of options for reform of the defence of provocation it is
essential to underscore that practical effect of the defence of provocation for persons accused of
homicide has been to mitigate the penal consequences of a conviction for murder whether thoze
be the death penaity, as was the case when the defence was developed under English law. or, as
at present in Canada. a minimum sentence of life with the postponement of parole cligtbilicy f;

T I LR Lo R L T L
curs oy the case of 5

at least ten years in the case of second degree murder. and twentv-five v
degrec murder. Although provecation might appear to have Emjted. if AV
degree murder, insofar as acting on “the sudden” appedrs meonsistent with “plunring and

deliberation™, the courts have held that this Question tires entrelsy on the evidencs in the
fehb wd to e been

individual case. On accosion o “planned and deliberate™ murder iy [

“provoked”



However, second degree murder cases constitute the vast majority of the murder cases in
which availability of the defence of provocation following conviction for murder is a live issue.
Absent a ruling that the defence of provocation is available in law and a finding by the trier of
fact that the ordinary person test in Section 232 was satistied and that the accused acted under
provocation as defined in Section 232, a conviction for second degree murder requires that the.
trial judge to impose a life sentence with a mandatory minimum period of 10 vears incarceration
prior to eligibility for parcle. The exercise of judicial discretion may result in a longer peried of
incarceration prior 1o eligibility for parole in such a case, but not a shorter period.® Once
released from prison, persons subject to a life seatence remain under parole supervision for life,
(unless they receive a pardon).

The principal options for reform of the defence of provocation are tive-fold:

(1) eliminate the ordinary person {objective) test presently used to restrict access to the
defence of provecation and use an unqualified subjective test, thereby ensuring that
everyone in Canada, across the full range of cognitive abilities and diverse social and
cultural experience, enjoys the equal benefit of the defence if and when thev are lable to
conviction for a murder that is found as a matter of fact to have been committed in a fit of
anger or rage provoked by the words or conduet of the person they murdered:

(2) expand the grounds for miti gation of punishment to recognize a broad range of
motives and related emotional states, in addition to anger, as lawful “compassionate”
grounds for the reduction of 2 murder conviction to manslaughter, to permit the
mitigation of sentence in other categories of cases, analogous to provocation, where
emotion is a major factor in commission of the offence and no defence 1o conviction, as
such, is available.

(3) prohibit use of the defence of provocation by accused whose murder of an individual
or individuals is motivated in whole or part by hatred, prejudice, or bias based on one or
more of the factors specified in Section 718.2(a)(i) of the Criminal Code, enacted in
1995, as aggravating factors in sentencing: race, sex, national or ethnic origin, language.
colour, religion, age, mental or physical disability, sex orientation. etc.:

i - . fl ' - '
SUMMAry re sentencing in murder cuses over-ali---The mandator, 5o

applicable in second degree murder cases are. of course, 1he VT DL
Latimer case, on appeal te the S.C.C. In this discussion it shonld be ren
successfil defence of self-defence results in acquittal, i a case velving aveosyive force in selfdernee
causing death, the defence tails and a conviction for m urder results with no mitigation of penad
censeguences. As alwayvs, il there is evidence of planning and deliberation the conviction is for first
degres murder---unless as in the Latimer ¢ase, the prosecution does not persevere in pursuit of conviction

on the most serious charge the evidence would appedr o support.

-14-



{4) limit the availability of the defence of provocation to persons who are provoked into a
state of anger in which they “jose the power of self-contro!™, in response to words or
conduct which they experience as wrongful, hateful. or insulting, and which are based on
their membership in one or more groups that are widely subject to discrimination and

prejudice in Canada; and. . T
(5) abolish the defence of provocation,

Optiens 1, 2, 3, and 4 are mutually compatible and theretore any one or more of these
options could be adopted in any combination. Option 5 stands alone. Abolition of the defence of
provocation is incompatible with Options 1, 2. 3, and 4, all of which contemplate maintaining, if
not expanding, the defence of provocation as a mechanism to permit the exercise of judicial
discretion in sentencing individuals convicted of murder in cases involving provocation.

Reform of the defence of provocation, whether by abolition, €xpansion. or restriction, is,
however, in no way inconsistent with intervention by statutory amendment to re-address
sentencing in murder cases generally, including those in which anger or other emotional states,
caused by the circumstances in which the murder was committed, may have been a factor.
Sentencing guidelines can be used to constrain the exercise of judicial discretion within
prescribed limits and to provide a partial or complete alternative to the mandatory minimum
sentences presently required in murder cases.’ The exercise of discretionary decision-making
powers by both prosecutors and parcle boards can also be constrained by the promulgation of
more detailed regulatory guidelines and requirements subject to judicial review.®

[t is therefore abundantly clear that issues of justice in sentencing need not be addressed
solely through reform of the substantive law of the defences alone. Liability to be convicted of a
criminal offence is not necessarily, and need not be, fully determinative of the penal
consequences to be imposed following that conviction. The sentencing process can and
ordinarily does permit consideration of factors in addition to those that are relevant in
determining whether the accused is liable to be convicted. It s helptul to bear this in mind as we
consider the options for reform of the substantive law of the dafence of provocation.

Qption 1.---Repeal Section 232(2) and thereby eliminate the ordinary Rerson (ohygetjve) ras:
presently used to restrict access (o the defence of provocation.

Pursuant to Section 23273 of the Criminal Code. the defence of provvcnin,
available to an accused who loses the power of self-coniral under provocarin

sutticient to provoke loss of the Tpower of selficonto!l T in ke o

“See discussion below,

*See discussion below



use of objective tests to determine the moral culpability and refative turpitude of criminal
accused has long been seen to be a dubious method, because it tends to give preferred treatment
to persons whose background and life experience most closely corresponds to that which
members of the judiciary assume is “normal”, “ordinary”, or “mainstream ", precisely because it
is more or less like their own. In the absence of a legitimate policy objective or goal that can™
only be achieved by the minimum standards or criteria that arc typically established bv an
objective test, reliance on objective tests now invites strong criticism on the eround that it
disregards social diversity and individual difference. In the case of the defence of provocation,
the elimination of the ordinary person test would ensure that everyone in Canada. inctuding
individuals representative of the entire range of social and cultural experience found in
contemporary Canadian society, as well as those individuals whose cognitive abilities are limited,
would enjoy equal benefit of the defence if and when they are liable to conviction for a murder
committed in a fit of anger or rage provoked by the words or conduct of the person thev murder.

This reform would ensure that only subjective tests. not objective tests. would be applied
to assess the bona fides of the claim in each case. The questions to be answered would all relate
to the individual accused---was the accused provoked? did the provocation cause the accused to
lose the “power of self-control? did the accused act in the “heat of passion™? This shift to a
solely subjective focus would acknowledge the full impact of social and cultural diversity in
shaping the significance of human experience and emotional response and should ensure that all
the facts relevant to the remaining statutory criteria are given full consideration in each individual
case. The argument in support of this approach is that equality principles require that EVeryone in
Canada, inclusive of the full range of ability and diversity of social and cultural experience, must
enjoy the equal benefit of the defence if and when they are liabie to conviction for a murder
committed in a fit of anger or rage provoked by the words or conduct of the person they kill. As
long as we continue to have a defence of provocation in mitigation of punishment for murder, it
cannot be the case that some cases of provoked homicidal rage are more worthy of compassion

than others.

This proposal is arguably flawed in at least two respects. First it fails to acknowledge that
the Supreme Court of Canada has now mandated particularization of the objective test. as seen in
Thibert (1996, S.C.C.), for example, as explained above in the review of the current state of the
law, This development in the interpretation of the defence of provocanon arguably addresses the
equality issues that arise from diversity of social experience and cultural backeround, The
residual difficulty with the “ordinur person’” test in this regard lies in te need it oreazes in
cases for evidence, often including expert evidence. to assist the jur in wonresiag .

significance of the wrongful act or insull to wr fadivicua whe shares the o i
cultural background of the accused. and in the related [2a :

approach requires of the tri! indge and the Gur,
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The second flaw in the proposal arises fom policy considerations. The “wrdinary person™
test functions to deny access o the defence of provecation to accused who ek a normal capacity
for self-control, or who are exceptionally excitable. pugnacious or intoxicated. Capacity tor self-
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control, like capacity generally in the criminal law, is presumed. as a matter of public policy, and
on the ground of the principle of equality of al] persons before and under the law., 10 be 4
characteristic of al] individuals. All persons are presumed to be equal in law, 1o have a capacity
tor seif-control and to have an equal responsibility to respect the rights of other persons,
Compiete abandonment of the objective test, which serves as a means to require evervone to”
exercise a minimum degree of seli-control over his or her aggressive impulses motivated by
anger, would be wholly inconsisient with the presumption that ail individuals have the capacity
of self-control and are required to exercise that capacity as necessary to ensure that thejr conduct
does not violate the rights of others

The proposal would also be inconsistent with the refusal of the Canadian judiciary to
recognize a defence of “irresistible impulse™ and with the exercise of judicial control to ensure
that the interpretation of the legal definition of “mental disorder” in the application of Section 16
is guided by public policy objectives, including protection of the public from unpredictable
recurrent violent behaviour. Following Stone (1999, S.C.C.) it may be argued that when an
individual kills and subsequently alleges either that they “Jost the power of self-contro]” or that
the motivation for the conduct was 1 ghteous anger at the wrongfil and insulting words or
conduct of the victim, one of the first questions that should and wil] ordinarily be asked in either
case 1s whether the assailant was suffering from a “mental disorder” within the meaning of
Section 16, Absent a finding that the accused was not criminally responsible due to mental
disorder, it might now be argued (even though Stone’s convietion was not altered by the S.C.C)
that the case should proceed without any further reference to claims of incapacity or loss of
capacity, although that approach is most consistent with de factg abolition of the defence of
provocation on the ground that loss of the power of self-conirol is subsumed under the defence of
automatism, whether “sane™ or “insane”. Residual Charter problems in relarion to the
requirement of proof on a balance of probabilities that the accused was not criminally responsible
could be addressed by adoption of Wilson, J."s proposal in Chaulk as cutlined above®

Option 2.---Recoenize additional compassionate grounds for mitieation of punishment in murder
cases,

The proposal under this Option is to recognize a broader range of motives and related
emotional states as lawti] “compassionate” grounds for the substiwtion of 4 convicrion for
mansiaughter in murder cases. and 1o, thereby permit the RULZALGN 0 sentence in murder ooy

where no other defence is avajlable. Possible additional grounds include oo or despais ne
cempasston or empathy,
’See also Brenda Boker, “Provocation as a Defence for Abused Woamen Whe N 11998y 1

Canadian Journal of Ly s Jurisprudence 193211, and Tim Quigley, “Battered Women and the
Defence of Provocation”. {I991) 33 Seskertohoven Lesy Review 223, for alternate approaches 1o some of
the issues raised abeve in the discussion of Option 1.
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a) Compassion or Empathv---The cases of Latimer and Rodriouiz.

These issues have been the recent subject of wide discussion and debate in relation to the
Latimer and Rodriguiz cases. General public opinion is varied and divided. The specific focus
in the present discussion. however, is on the implications of any potential change in the law for
the equality rights of women, What W must consider is whether the proposal to expand the
compassionate grounds for reduction of a conviction for murder to manslaughter would
uitimately enhance or diminish the autonomy and substantive equality of women. whether they
are the person killed or the person who kills.

Members of the community of persons who have disabilities are quite clear that the
proposed expansion of the “compassionate” grounds for mitigation of punishment for murder
would place the lives of many people with disabilities at grave risk and would devalue the ljves
of all members of that community. Many members of other communities or groups which are
subject to one or more forms of prejudice or bias, and whose experience has taught them that
“compassion” can be an al] too convenient mask for discrimination and oppression, share those
concerns.

On the other hand there are the voices of women who tell stories about the unmet needs
of those who are sick and in pain and the desperation of care-takers who kill because they cannot
help and yet refuse to abandon the person for whom they, and often they alone for all practical
purposes, are responsible. There are many such stories, often involving murder of the dependent
followed by the suicide or attempted suicide of the desperate exhansted care-giver. Are those
who kill, often quite deliberately and in accordance with a plan, under circumstances in which
they genuinely believe that there is no viable alternative (because no adequate and appropriare
social resources are availabje to them) and that in the whole of the circumstances killing is
therefore a “lesser evil” than not killing. appropriately punished as murders without mitigation of

sentence?

[f what women really want is authentic autonomy and meaningful choice in fundamental
matters affecting the quality of their own lives and the lives of persons for whom they are
responsible, will that broad objective be advanced or subverted by use of compassionate crounds
to convict on the lesser charge of manslaughter and thereby achieve mitigation of sentence for
women who are convicred of murdering persons for whom they were care-takers? There is o
strong argument to be made that this “solution’ is disingenuous and findamentaliy OILUST s e
as it fails to acknowledze collective societal responsibility for structuring the conditions i

N . -
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which such choices are made and instead detlects responsibilits eno individy

whether care-giver or dependent. should be abandoned 1o despair in circumsiances that cow . i
alfeviated by the pro-active provision ofmore effective social and medical services and X
widespread use of and respect for advance medical directives. The lives of dependent. i}, or
disabled persons should not be placed at enhanced risk as they clearly would be by an expansion
of partial defences to murder to include killings motivated by compassion and empathy. And
care-givers should have the resources they need, not the dubious benefit of being convicted of
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manslaughter rather than murder. That is too little, too late, and constitutes a clear example of
collective social hypocrisy. Let us not pretend to excuse our [ack of political will by yammering
about how compassionate we feel towards those who are motivated by empathy to kilf and those
who are killed. [f compassion has any place at all in these cases it is at sentencing following
conviction for first or second degree murder. Any other approach will, without question, put'the
lives of disabled or dependent persons at enhanced risk and divert collective attentton away from
the task of ensuring that the substantive equality rights of disabled and dependent persons and
their care-givers, many of whom are women™, are actually met in a timely and adequate manner.

b} Fear or Despair---Cases where “self-defence” ts unavailable,

Many women are of the opinion that the law of self-defence is generally interpreted and
applied in Canada in a manner that denies women equal protection and benefit of the law and
reenforces gender inéquality. [n addition, the statutory provisions on the defence of self-defence
in the Criminal Code are cumbersome to interpret and apply, and have arguably become less
coherent and intelligible, and less rather than more of a deterrent to inter-personal violence, as a
result of recent judicial decisions.

Self-defence is best understood as a subcategory of necessity. The defence is based on
the principle that each person has a right to take those steps which are necessary to protect his or
her life and physical integrity as long as the force used is not disproportionate to the threat.
Traditionally the principal conceptual rationale for self-defence has therefore been that of
"justification” (by contrast to the "excuse" rationale adopted in Perka for the defence of
necessity). (See also the dissent by McLachlin, J., in Mclntosh (1995, S.C.C.) for discussion of
the distinction between justifiable and excusable homicide.)

The Criminal Code provides a comprehensive statutory framework that reduces the basic
common law principles applicable to self defence to codified form. Section 34(1) is used where
the person relying on the defence is not the aggressor, has not provoked the assault. and does not
use force intended to cause death or grievous bodily harm. The accused is not subject 1o a dutv
to retreat under Section 34(1). Section 34(2) is available where the accused is the initial
aggressor or provocateur, applies where the accused causes death or grievous bodily harm. and
does not require the accused to retreat, even if he or she is the initial aggaressor---us o tie laiter
1ssue, see Melntosh (1993, S.C.C.«. Prior to the decision in Melntosh, Section 25 which
includes a duty to retreat (unlike Scotion 34, was the section Governing cases i which the

“Reductions in SUpport services for dependent persons ofien Gl most hems iy cin women-—a by oo,
motiers, sisters. The effect of increased care-taking functions on the Hves of these women can be dramatic
and substantial as they find themselves with no choice but to abanden smplovment, assceciation with
fricnds. recreation and other leisure activities. and resign themselves to life with Hrtle or no income, social
tsoiation, and the tedium of paper-work and patient care. The decision to cut medical and socia! services
tor disabled and dependent persons in the community arguably constitutes discrimination on the basis of

sex because affected care-givers who absorb the impact of the program cuts are predominately women.
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accused was the initial aggressor. After Mclntosh, Section 35 wil] probably only be invoked, if
at all, by accuseds who were the initial aggressor or provocateur but who thereafier attempted to
retreat and did not cause death or grievous bodily harm. It is noteworthy that subsequent to the
ruling by the Supreme Court of Canada in Meclntosh, which reljeved aggressors of the duty to
retreat as a precondition of the availability of self defence under Section 34(2), provineial = " .
appellate courts appear to continye to attach significance to evidence that an accused attempted

to retreat on the ground that it is relevant to determining whether the use of force that caused the
death or grievous bodily harm was reasonably necessary. Thus, despite the absence of 3 statutory
“duty” to retreat, evidence of some effort 10 retreat may be of crucial importance for successfu
use of the defence by an accused.

Section 37 appears to be mtended to provide a defence to those who use force
preventively, to protect themselves or other persons for whom they are responsible from assault,
and who do not cause death or grievous bodily harm,

In Lavallee (1990, S.C.C)) the Court abandoned the requirement that the threat defended
against be "imminent" and held thar the reasonableness of the accused's action must be evajuated
trom the perspective of the accused, taking into account the perceptions, history, and life-
experience of the accused. This approach was subsequently confirmed in Pete (1994, S.C.C.) in
which the court identified three elements of self-defence (under Section 34(2)): (1) the existence
of an unlawful assault: (2) a reasonable apprehension of a risk of death or grievous bodily harm;
and (3) a reasonable belief that it is not possible to preserve oneself from harm other than by the
use of force. The tests are hybrids between subjective and objective factors. The individual
accused must actually believe that al] three elements are present and have "reasonable” grounds
for these beliefs. Nonetheless the ‘reasonableness” of the grounds invoked is to be evaluated (as
established in Lavallee) from the perspective of a person situated as the accused was in terms of
perceptions, experience, ete. [n Petel the court also confirms tha the accused may make
“reasonable” mistakes of fact in assessing any of the elements of the situation, This implies that
the reasonableness of the action taken must be evaluated on the basis of the facts as the accused
may well have believed them to be in the heat of the moment. However the mistakes of an
intoxicated or impaired accused are assessed as if he or she was sober at the time. [Querv: should
this limitation apply to an accused who, though impaired. neither provoked the assault nor
initiated the violence and mistakenly believes him or herself to be using no more force thap is

necessary?]

durt of Canada established tha: self-deronce wg e o

In Faid (1983) the Supreme Ce
“partial defence.” In other words, selt-defonce is availahle as a JUstCation enhy o an aes e
who uses no more force than necessany. I "exeessive” faree s pved. setbsdeiznee ceuses o -
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refevant to the disposition of the cuse and analvsis proceeds with referonce i U

caused and mens rea or fanlt as in an ordinary assault or homicide case.

Nonetheless, fotlowing Cadwallader, it has long been generally recognized that an
accused. who is typically acting quickly, in fear. and under stress. 1s not required 1o "measure
with nicety” the force required for self-defence. In Cadwallader, as in the more recent cases of
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Lavallee and Petel, the suggestion is that the context and the entire situation of the individual
accused must be taken fully into account in determining just how carefully the force used in self:
defence must be controlled.

The general rule on excessive force is found in Section 26 which affirms that evervone.
who is authorized by law to use force is criminally responsible for any excess of force. This
provision is of general application and is therefore relevant, inter alia, to defence of the personn,
defence of property, as well as the use of official force in enforcement of the law (see Sections 25
and 27), in suppression of riots (see Section 32), ete.

Where a trespasser uses no actual positive force against persons in possession of the
property and does not threaten the personal security of those persons. no force may be used other
than that required to remove the trespasser. If the trespasser uses force against persons, then the
appropriate paradigm for analysis is self-defence, subject to all the usual constraints of the law of
self-defence. This distinction is based on the underlying requirement of proportionality of harms
and the distinction between persons and property.

So much for a review of the law of seif-defence. It should be clear that before and since
the fand-mark decision in Lavallee (discussed also above in the review of the current law of
provocation),’' significant steps have been taken by members of the judiciary in Canada to
address issues of gender equality and social and cultural diversity, -Our concern in the present
context is to determine what the remaining obstacles to successful use of self-defence by female
accused are and how significant they are.

First, of course, there is the matter of unnecessary complexity in the wording of the
statutory provision itself. One remedy to that problem is to reduce the defence to simpler terms.
For example the definition might read:

A person is not guilty of an offence based on the use of force against

another person where the conduct is undertaken for the purpose of defending or

protecting the life, physical well-being, psychological security and well-being, or

the liberty, of either the accused or a third person, against the application of

unlawful force, including confinement or detention, or denial of the necessities

of life, where the accused, based on the knowledge and understanding he or she

has of the whole of the circumstances, reasonably believes the force used to be

necessary to avoid the harm.
Clearly that definition expands the interests that trigger the right of seif-defence. The added
interests could be selectively edited to limit the right to the defence of life and the srevention of

"The influence of Lavallee (SCC, 1990) has been considerable both in and outside Canada; its
significance is not only in relation to self-defence and the rules on admission of expert evidence, but also
in relation to contextualization in the legal interpretation of human choices and behaviour; in this latter
respect the decision has had m ajor jurisprudential significance internationally.

Hs
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serious bodily harm. To do so, however, would limit the scope of the right of self-protection
afforded by the law of self-defence to more or less what it is at present, and thereby defeat the
claims of women, and others, to take such action as is necessary to protect physical integrity,
psychological security, and meaningful autonomy, With such limitations self-defence would not
assist an accused who killed to prevent sexual assauit or to escape coerced servitude and
victimization.

The other thing that this definition does is to retain a Justification rationale. This
definition does not invoke a rationale of “excuse™ as a basis for either a “partial defence” (as in
provocation) or acquittal on the ground of compassion. The present of law of self-defence, as
noted above, already permits a margin of latitude for errors of perception and judgment based on
human frailty and the stress of the circumstances, and the expectation is that this thread in
interpretation of self-defence would continue. The other and more compelling consideration is
based on a combination of political principle and pragmaiism. The equality rights of
subordinated individuals and socia) groups, are more effectively advanced, in both theory and
practice, by criminal defences based on a “justification” rationale, properly structured and
progressively interpreted, than they ever can be using an “excuse” rationale.

The only accused who needs an “excuse” is the accused who lacks “real rights” (i.e., one
to whom no “justification” is available.) Given this, why opt for the less effective rationale if the
more effective one can be developed? On reflection it should be clear that an “excuse” is only
etfective as a ground for compassionate relief (in this context the dubious benefit of a
manstaughter conviction} to the extent that it is based on compelling facts and circumstances.
Yet the reason it is merely an “excuse” and not a “justification” is precisely because those facts
and circumstances are not sufficiently compelling to warrant an outright acquittal. Hence, if the
view is that there are “murder” cases in which even a manslaughter conviction would be unjust,
the solution lies in changing the facts and circumstances that are appreciated as giving rise to a
defence of self-defence leading to a full acquittal, nor in expanding the compassionate grounds
for substitution of a manslaughter conviction.

Experience with widespread misunderstanding and misapplication of the “battered
women’s syndrome” lends further support to the argument that adoption of an excuse rationale in
criminal defences is regressive in that its effect is to undermine the advancement of equality
rights. There is a significant strand in contemporary professional and public thought in Canada
about BWS and use of self-defence in the context of homicide that reproduces old gender
stereotypes. These stereotype driven approaches to BWS suggest that only “crazyv™“dangerous”
women kill (“normal™ women being those who are submissive and compliant in the face of
male/institutional authority even when it is abused), that BWS is incvitabiy stigmatizing, that it
we had a defence of diminished capacity it would be used instead of BWS. and that a successtul
BWS defence is one that just skirts but avoids the edge of the defence of “Insanity™, ete. Such
statements do nothing to eliminate gender bias in the criminal law process against women
accused of homicide. They all involve an approach to self-defence that involves labeling the
defence as a defence of “justification” but nonetheless analyzing the accused’s conduct as if it is
at best a quasi-“excuse”. This approach presents the accused as “sick”/psychically damaged™/
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“abnormai” ete., even though, viewed objectively, in some cases the self-defensive action may
arguably be a fully justifiable fesponse to male violence. (This is all too familiar to women who
are often labeled at best “uppiety™, and at worst pathologically aggressive when they assert the
right to equal treatment as measured by public, i.e., middle-class. white male, norms.) Any
analytic focus on the_;'mt_eﬁm’)f!fty of the homicide on the grounds of necessing (which in the - .
majority of cases would focus attentron, inter alia, on past failures of the police and the Courts to
Iniervene to prevent violence perpetuated by the deceased and the varietv of systemic factors,
such as racism and sexism, that may have contributed as societal “causes™ of both the violence
and the failure to intervene effectively to protect the accused against the violence) is thus
diffused.

The literature also demonstrates wide-spread recognition that BWS: (1) is prone 1o
misunderstanding and misuse: (2) invites a legal approach to the interpretation of homicide that
denies women the right to equal protection and benefit of the law as rational persons who took
reasonably necessary steps in the face of conduct which they reasonably perceived (given what
they knew and had experienced) to be life-threatening or unavoidable and threatening to the
survival of their psychological personhood and humanity; (3) diverts attention from male
violence and conceals the causal significance of inadequate institutional responses to prior
requests by the accused for legal assistance in protecting herseif or her children/other dependents
from harm by the deceased or from the increased risk of grave harm known to be assoclated with
attempts to leave a violent relationship or situation: (4) is of limited value to accused whose
personal characteristics do not fall within a BWS “profile™ but who could nonetheless mount a
Justification defence were they permitied to do so---i.e.. other than as used within a very narrow
range of cases, BWS fails to provide equal protection of the law to al] accused women who act
with justification but whose cultural and social profiles may render a BWS defence quite
inappropriate; and, (5) tends to needlesslv and inappropriately stigmatize women who kiJ] in self-
defence under circumstances where no other options are reasonably available to them.

It is clear that, in the aggregate over many cases, a consistently applied “justification”
based approach to application of the law of self-defence to women who kill their abusers would
have a social, legal, and political significance and impact that would be markedly different from
the impact of widespread reliance on self defence analvzed as an “excuse™. A justification
rationale asserts the right of an accused to take reasonable steps to protect his or her life. A
contextualized justification analvsis requires that the situarion in which the accused acted be
viewed from the perspective of the accused’s experience and knowledgze, When o case usin
justification based approach to the analvsis of selfdefonce concludes wi

it seguinel oy

..v\.l_l‘
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developing. A feminist approach to analysis of abuse now locates abuse squarely within the
broad spectrum of conduct that uses violence and coercion (of a variety of types) for the purpose
of maintaining perscnal control and protecting patriarchy (i.e., used here as a short form for a
myriad of beliefs and social arrangements and expectations that are supportive of male

dominance within a social,
homophobic).

legal and political hierarchy. a hierarchy that is often racist and- -

Given these social and attitudinai developments. as well as the political goals identified
above related to the advancement of equality rights, the general approach proposed here for use
of the defence of self-defence in assault and homicide cases is as follows:

-Define the goa! as being to affinm that accused’s choice to use force was rationa] and

tully justified in the

circumstances as she/he (reasonably) perceived them to be.'?

-Ground analysis of the case on detailed particulars of accused”s experience, knowledge,

sitbation.

-Include all the factors related to the culture of this accused’s community / family group
that arguably shaped het/his perception of the choices avaijable.

-Develop an exhaustive social history.,

-Use experts for purpose of collecting / assembling social history information and get it
before the court (hoping to thus avoid pre-emptive exclusionary rulings by the judge on

grounds of assumed

lack of relevance) as part of the files/information on which one or

more experts {(which may include medical experts used to eliminate organic or psychiatric
causal factors) base their opinions; here the defence may be able to make highly effective
strategic use of state experts (and see } lodland)."

-Use Lavallee and Petel. not re BWS Det s, but to support contextual analvsis and the
admission of expert evidence as required to assist the trier of fact to interpret the
significance of social history, culture, ete., ete.. in shaping the understanding the accused

" Note discussions by B Kahan and M.C. Nusshawm. “Two Conceptions of Emaotion in Crinzing!

Law™. (1996) 96 Columbia Law Rovior 269 and Alexander Reilly, “The Heart of the Matier: Enrotir
Criminal Defences.” (1997-1998) 29 Ontenre Lo Review 17-15]. about the mmpticarions of the po
between cognition and emotion for theoretical approaciies to defences in oriming !

AW examing

vmotional responses and choices s grotided on an agent’s beliels about the worid shoyd De umeful i

develeping an understanding of accusad as AUIMROMOUS agents as an aliamative o cathodosy as an anals e

madel for the female accused;

and see below, Option 4, for discussion of the mmplizations of a political

understanding of oppression far strategic resistance and suryival by marzinalized ur racialized Lroups,

3 Nodland, [rvin B., “Der‘endmg battered women: evervthing she says may be used against them,”
(3992) 68 North Dekota Law Review 13 -4,
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had of the situation, including the significance of the choices, if any, available to her/him
to end or avoid the violence/coercive control.

-Require an interpretation of the Code provisions on self-defence {and of the law of
evidence) consistent with Sections 7,15, 27, and 28 of the Charter. -

-In those cases (hopefully rare but that is an empirical question) in which the facts are
appropriate be prepared to argue on the basis of common law and the equality provisions
of the Charter that self-defence is also available to Justify homicide or assault where the
harm avoided is not physical death but life under conditions of coercive control and abuse
by the deceased that place the health, safety, or sanity of the accused or persons for whom
she/he is responsible at unavoidable risk. {And see security of the person as protected by
Section 7 ot the Charter, and as discussed in the case law at commnon law, and the writing
of Elizabeth Schneider and Evan Stark about coercive control and the survivor of abuse
as an agent who makes choices in pursuit of a range of interests. including his or her
personal survival }* '

The law of self-defence arguably now permits the latitude required to take the circumstances and
perceptions of an accused fully into account when assessing liability to conviction. These recent
developments which particularize the objective test address some ot the concems about gender
bias in the law of self-defence. What remains to be done is to simplify the terms in which the
statutory defence is defined and to expand the interests that may be defended by force.

¢) When Killing is Murder.

When “murder” is the label that fits the crime the term “murder” should be used. The

term functions to attribute responsibility and to signal denunciation of the conduct. Sentencing is
a different issue and should be analyzed independently from the issue of liability to conviction.
This particular discussion has rejected the proposal to recognize a broader ranze of motives and

related

emotional states, such as fear, despair, and empathy. in addition to anger, as lawful

“compassionate” grounds for substitution of a conviction for manslaughter in murder cases to
allow mitigation of sentence where no other defence is available. Detailed examination of the
probable consequences of such proposals demonstrated that the effect would be to underming
rather than advance substantive equality for women and others. both as accused and victims.

conviction as such. Nonetheless, fear and despair, compassion and empoi.ar
may be properly considered in sentencing. At present under Cancdian
nininum sentences for first and second degree murder which severe!

Tradidonally motive has not been deemed to be relevant tor the ssue of flubilics o
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* Schneider, Elizabeth M., TResistance to Equality,” (1696) 57 Lonversiov of Piosburafr Law

477-524; Stark, Evan, “Re-presenting Woman Battering: From Battered Woman Svadrome to
e Control,” (1993) 58 dlbany Law Review 973-1026.
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such factors are taken into account 4S reason to impose the minimuem sentence provided by law, it
must be recognized that the sentencing judge has no control over subsequent decisions to deny
parole even though denial of parole can have the effect of significantly extending an accused’s
incarceration. This js exemplified by those inmates in the Self-Defence Review who remained
incarcerated long after their parole eligibility date.) If as appears to be the case. the present faw
with respect to mandatory minimum sentences in murder cases is unduly rigid and the minimum
sentences unusually high by international standards®, it is arguably more appropriate to change
that law rather than to attempt 1o avold its consequences by expanding reliance on the
substitution of a manslaughter conviction as a means to acineve justice in sentencing. Options
tor possible reform of mandatory minimum sentences for murder are discussed under a Separate
heading below.

Optioni 3.---Prohibit use of the defence of provocation bv accuseds who are motivated by hatred.
prejudice, or bias hased on any of the personal characteristics specified in Section
718.2{a)(1) of the Criminal Code.

This proposal would prohibit use of the defence of provocation by any accused whose
murder of an individual or individuals is motivated in whole or part by hatred. prejudice. or bias
based on one or morte of the factors specified in Section 718.2(a)(i) of the Criminal Code: race.
seX, national or ethnic origin, language, colour, religion, age, mental or physical disability, sex
orientation, etc..

Moreover it should be noted that insofar as the homicidal rage in a provocation case is the
result of hatred, prejudice, or bias based on race, sex, national or ethnic origin, language, colour,
religion, age, mental or physica] disability, sexual orientation or any other similar factor, Section
718.2(a)(i) (enacted in 1993) applies to require consideration of motivation as an aggravaring
factor in sentencing. The provocation defence in its current form is fundamentally inconsistent
with the policy which this sentencing provision reflects. At minimum consistency would appear
to require that the provocative mpact of the “wrongful act” or “insult”.on the accused not be
based on or amplified by the accused’s attitude toward any of the above enumerated
characteristics of the victim. Cases decided under Section 718.2(a)({) have held that hate based
offences are more abhorrent, invite imitation, and attack the soc; al fabric. For similar reasons
rage fueled by hatred or bias should attract more condemnation. not less, where an accused faii:
to exercise the power of self-control and acts out his or her ragz. These nbservations slso UL
abolition of the defence of provocarion,

Qntion 4.---Limit availabilitv of the defznee of provicarionr v mersans v ds
conduct which provoke by reference o the accused’s membershin in 4 eronn (2003 snhiect o

pattern of widespread or histarical discrimination. nreiudice. or bings,

"Fora table comparing the sentencing and release practices of Canada with those of fiftcen other
countries, see Appendix I1, below,
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This proposal would limit the availability of the defence of provocation (o persons who
are provoked into a state of anger or rage in which they “lose the power of self-control” in direct
response to wrongful, hateful, or insulting words or conduct directed against them which they
perceive to be based on or motivated by their membership in one or more groups which have
historically been the object of hatred and discriminatory treatment or are widely subject to ™ ” .
discrimination and prejudice in Canada,

This option for reform was raised at the CAEFS consultation in Ottawa. but time did not
permit full discussion at that consultation of the reservations some participants had about
whether the “rage™ experienced by members of marginalized and racialized groups in response to
the treatment of group members actually does motivate violence and what the broad political and
cultural implications and consequences would be for marginalized and racialized communities if
the defence were retained in this forn.

The common negative or destructive response of members of groups who are subject to
systemic discrimination often appears 1o be to internalize their anger (as seen in svmptoms such
as hypertension and paiterns of substance abuse and other selt-destructive behaviour) or to direct
that anger towards other members of the group to which they belong or towards dependent family
members (or the family dog. or even inanimate targets, such as the wood-pile, or the “dirty”
wood-work or kitchen floor). As observed above with respect to women, fear of reprisal, and a
pattern of learned behaviour that habituates deference and subservience, generally serve to inhibit
socially subordinated persons from acting on the rage that they may feel in response 1o
discrimination. It should be recognized, as well, that the survival and ultimate liberation of
marginalized and oppressed groups often lies in their ability to understand their circumstances
and the motivations of their immediate Oppressors in political terms and to thereby depersonalize
the abuse to which they are subjected. The marginalized teenager who can laugh at “what some
fool said or did” and then write a song or tell a story based on the experience is far more apt 1o
die at home of old age then s a youth in a jail cell with a shiv in the back. This approach
supports the development of rich sub-cultures and over time transforms public consciousness. [t
does not require and is indeed gravely under-mined bv the killing of bigots in out-bursts of rage
and by the corrosive, self-destructive assumptions and beliefs that underlie such rage. 't

Accordingly it may be argued that insofar as enraged violence by the oppressed is seli
destructive, and, moreover. inevitably sirengthens social bigotry and invites pro-active
repression, retention of the defencs of provacation in a form that rmakes i+ availyhis EISHEIARNEN
marginalized individuals who kill because they are enraged by a pattern of diseriminaiion -
Persecution s actually not i the interes: of Oparessed in

which the accused actuaily fovey the power of solf-
s

be dealt with as automatizm cused. [nosuch cones ok
i

anextra-ordinary psveholopicui Blow or monn| dia

vduads o

“As an adjunct 1o the recenstruction of politicalisocial culture. the legal system itsett might be
used to model a non-violent discourse based response to bigotry that combined denunciation with
deconstruction of the simple ignorance that underlies bigotry.
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sane automatism and a full acquittal is available. It might be thought that the probability that the
defence of sane automatism would be found to be available as a matter of law and credible as a
matter of fact in such cases would be likely 10 increase in proportion to the degree to which
hatred and bigotry have been successfully marginalized in the community such that these
whcounters are rare and theretore “extra-ordinary” both in that sense and in the sense of that ~ .
which is “shocking”. In fact that is unlikely; bigotry when it is rare may well be seen as less not
more threatening. It is more likely that successful uses of a defence of sane automatism will
coniinue to be unusual. The defence of temporary insanity will probably be utilized instead. as
necessary.

Option 5.---Abolish the Defence of Provocation.

Support for abolition of the defence of provocation is wide-spread. Many theorists argue
that, in practice, the provocation defence operates to provide men with a licence to kill women at
a cost of minimal loss of liberty and thereby devalues the lives of women.”” This argument also
applies to cases involving accused who kill members of marginalized or socially subordinate
groups.' These effects appear to be strongest in the most hierarchical communities.'® The
defence of provocation when combined with significant social inequality and the community and
judicial attitudes that commonly accompany and sustain social inequality may actually encourage
both more acts of violence and more brutal violence.

Statistics™ show that the provocation defence is most often raised in Canada by men who
have killed a female in a domestic context. Women who kiil males in a domestic setting usually
do so m response to a pattern of abuse and often cannot satisty the statutory criteria specified
under Section 232, The provocative human significance of the final triggering event as perceived
and experienced by a female accused may not be understood and appreciated by a male trial
Judge. Increasingly however, as noted above, particularization of the ordinary person test permits
this particular hurdle to application of the defence to be over-come....as long as the emotional
response is still anger. However the requirement that the response be “sudden™ and “in the heat

' See Andrée Coté, “Viotence Conjugale, Excuses Patriarcales of Détense de Provocation.”
(1996} 29 Criminologie 85-113; and “The Defence of Provocation and Domestic Femicide” LI M
Thestis, University of Mantreal, 169,

" See Sheila Gallowar & Joanne 51 Lewis, TRetorating Ure Berence o brovocanon aris
unpubtished ) 1994, 48 pp.

3oon e enhanced tireat posed Byothe detonee o

“See Galloway & St Lowis, op. oin.
provocation for women in highly patriarehal communitics.

' See Maria Crawford and Rosemary Gartner, Homun Killing: hrimaie Femicide in Ontarie,
1974-1590, Toronto. Women We Honour Action Committee, 1992: and Maria Crawford and Rosemary
Garter, and Myra Dawson, fntinate Femicide in Omario, 1991-1994, Toronto. Women We Honour
Action Committee, 1997,
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of passion™ are modeled on the response paitern of the leading North American stereotype of the
patriarchal male. [Here it should be recognized that socialization’ enculturalization {i.e.. gender)
plays a more significant role here than sex; a male socialized to regard the expression of anger as
childish (as opined to me by a student raised in the Inujt culture} would be unlikely to respond to
an insult with enraged machismo.} In addition. in many cases a female accused’s foar and - - i
teelings of intimidation caused by the size, strength, and past violent conduct of the male
provocateur, combined with learned subservience and socialization, may serve 1o inhibit and
delay the violent expression of anger by a female towards a male provocateur. This difference in
response between males and females makes the defence of provocation as it is presently framed
more readily applicable to male conduet.

An analogous issue refated 1o gender arises in the self-defence cases. but the reasons for
relaxation of the “immediacy” requitement seen in that context will not necessarilv benefit a
female accused who alleges she was “provoked”. A women whose socialization inhibits the use
of force, and who may therefore appear to have demonstrated “restraint” in the face of extreme
provocation, may find it more difficult, not less difficult. to claim subsequently that she did not
make a deliberate choice to use violence but ultimately simply lost her capacity to exercise self-
control. Indeed insofar as inhibition is a tactor where the circumstances are provocative it will
tend to suggest that all human beings, including both women and men, have a greater capacity for
selt-control than Section 232 in irs present form requires them to exercise. And this, from a
policy perspective likely brings us to the nub of the matter. The defence of provocation arguably
rewards avoidable violence by excusing individuals who fail to exercise the degree of self-
control of which they are capable. Canadian criminal law has moved generally in recent vears
towards the imposition of culpability under analogous circumstances. This perspective points 1o
abolition of the defence on the grounds that it is inconsistent with contemporary Canadian
criminal law policy. That policy requires that all individuals exercise a higher level of care,
respect, and deference for the life, liberty, and personal securtiv of other persons than was
generally expected at the time the defence of provocation was developed.

Sentencing in Murder and Manslavehter Cages.

Sentencing is about penat consequences. This topic thersfore points squareiy ot the pead
for discussion in the feminist community in Canada abour the aims of "punishment™ and (he

means of “rehabilitation”. That discussion has yetwo ovccur. There dues appeur 1o o soome
difference in epinion, much of which could probably be resolved throuch reseas SRR

PO
- .

discussion. Same of the questions 1o he addressed inciude sueh nuutiers a5
should be the purpose of a criminal conviction? Wihat {s and whar -
“punishment” and “sociul contrel™ W har orher social und fec :

Ll a4 A U
VHMOD COSEE Ard {0 r2dues vener;!

required 1o support the attainment of these purposes i indiy
rchiance on the eriminal law 1 stqre coercion) o achicve them? To what exsent can and shoule
reliance on incarceration be roduced? What are the implications of de-incarceration tor federa| /
nrovineial cost-sharing and programming”? Assumptions about the propriety of particular
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responses fo these and related questions wil] shape any discussion about sentencing in murder
and manslaughter cases.

At this stage in the discussion it can be taken as estab!ished that sentencing in a murder
case is only one of a number of opportunities to influence the severity of the penal consequerices
that attach to the commission of culpable homicide. And it will become immediately apparent
that many of the same issues discussed in conjunction with the substantive law of the defences of
provocation and self-defence are potentially rejevant to senteacing as well.

The periods of incarceration required under Canadian law for murder age far longer than
under the laws of many other jurisdictions at present.' This results from political compromises
made at the time the death penalty was abolished in Canada. Since then the Charter has come
into force. Bur in Luxton (1990, SCC) the court held that the mandatory minimum sentence for
tirst degree murder does not infringe Sections 7. 9, or 12 of the Charter. Nonetheless, mandatory
minimum sentences are widely seen to involve serious human rights issues.

A broad range of alternatives to the rigidity of the present svstem of mandatory minimum
sentences for murder are available inciuding:

Option 1. Reduce mandatory minimum sentences for first and second degree murder.,

Option 2. With or without a reduction in mandatory minimums, create limited exceptions
o permit sentencing discretion by trial judges subject to statutory guidelines
where a conviction of either murder or manslaughter has been entered against the
accused

() and either the accused, or the person killed by the accused, is a women:

And/or (b} and the circumstances of the offence involved an attempt by either the accused or
the person killed to protect the life, personal autonomy. or personal security of
herself or persons for whom she is responsible in face of COSFCIVe-oppressive
contro! or abuse.

-

Option 3. Abolish mandatory minimum sentences for first amd second degree muwrder:

Option 4. Abolish mandatory minimum sentences for Srst 1nd second degr
H S - 1T H -2

n
enact statutory guideiines to constrain the exercise of |

seutencing in (1) all murder g manstaughior cozas: or i

in Option 2{a) and (b,

o See Appendix 11, “Life Sentences for First Degree Murder (Canada) and International
Equivalents: Eligibility for Release and Average Time Served,” Corrections Directorate, Ministry of the

Salicitor General, March 4, 1699,
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Option 5. Reduce mandatory minimum sentences for first and second degree murder.
and enact statutory guidelines to constrain the exercise of judicial discretion in
sentencing in (a) all murder and manslaughter cases: or {b) in the cases specified
in Option 2(a) and (b). _

At the CAEFS consultation there was substantial support for the abolition of mandatory
mInIMum sentences as long as abolition is combined with the enactment of sentencing guidelines
to constrain judicial discretion in sentencing. Abolition alone was widely viewed as prejudicial
to the lives and personal security of women who are subject to violence. particularly male
violence. These concerns were also strongly expressed on behalf of women who are also persons
with disabilities or members of marginalized or racialized groups. The general apprehension on
behalf of people who lack power in Canadian society is that the uitconstrained exercise by judges
of discretion in sentencing will perpetuate and enhance existing inequalities and place women
who are subject to violence at fucreased risk. If the guidelines approach is adopted. many of the
issues discussed above in relation to the substantive law of the defences will need to be re-visited
for the purpose of generating the criteria to be incorporated in the guidelines,

{n this connection consideration should be given to the possible use of conditional
sentences in selected murder cases. The legislation providing for conditional sentences is an
initiative with the potential to reduce reliance on incarceration in Canada. The use of conditional
sentences in murder cases would require legislative amendment to remove / qualify the
prohibition in Section 742.1 against the use of conditional sentences where a nnnimum term of
imprisonment is required or where the sentence is more than two vears.™ If conditional
sentences were used in selected murder and manslaughter cases, what. if any, conditions should
be mandatory? Should guidelines address this issue? The very suggestion that conditional
sentences may be appropriate in some murder and manslaughter cases poses an obvious
challenge to widely held assumptions about punishment in murder cases. This underscores vet
once again the need for fundamental re-examination within the feminist community of the narre
and purpose of “punishment” and state coercion.

Controls on Exercise of Discretion bv Prosecutors Parole Boards. and Review Boards,

As noted above, prosecutors and parole boards exercise significanr discrerionars povier o
shape the practical effect of conviction, Analogous issues arise where aa 1S stbiect 1o
detention following a finding of lack of criminal responsthiiiny under Sectio: .

H '
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Code. Whether an accused has eifeciive renreseniation v fande
significant factor.

“ And see Carol Fleishhacker, LLAL Thiesis, [999, U'niversiny of Saskatchewan, For a discussion
ol empirical studies that provide evidence to support re-evatuation of the common assumption that
sentences served i the community are not experienced by offenders as “punishment™ or are seen by
cffenders as a less onerous form of punishment,
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Consideration should be given to regulation of the policy criterion used by prosecutors in
charging and plea bargaining as a means to eliminate the potential for abuse of the prosecutorial
power to obtain guilty pleas from women who are often understandably intimidated by the risk of
conviction on a charge with a mandatory minimum. Elimination of plea bargaining (both charge
and sentence bargaining) in cases where the accused is a woman could be proposed as a form of
affirmative action required to redress a structural/ systemic power imbalance that disadvantages
women.

Lack of access to effective funded |egal representation remains an issue for many inmates
in correctional facilities across the country. Conditional release decisions as well as numerous
matters related to prison conditions, health case, transters. visits, communication, education, ete.,
all of which collectively contribute to the quality of life of an inmate. are often adversely affected
where an inmate has no means to enforce his or her rights.

Accordingly, in conjunction with the questions about the implications of women’s
equality rights for the haadling of murder and manslaughter cases, it cannot be forgotten that a
life sentence for manstaughrer, even with a comparatively short term certain to parole eligibilitv,
places the inmate’s potential conditional liberty at the discretion of the parole board. Parole
board decisions are of comparatively low visibility but have a significance impact on the actual
duration of incarceration. The matter of gender equality before the parole board in cases
involving inter-personal violence therefore warrants close scrutiny if we are to have a
comprehensive grasp of the full impact of the conviction of 2 woman for murder or
manslaughter.

Scetion 2: The Consultation Report and Recommendations.

The LEAF Consultation: Participants and Format.

The LEAF consultation was held in Toronto on July 29, 1999, Tt was organized as a one
day meeting and attended by about sixteen women selected to ensure a broad ran ge of life
experience and expertise as well as social, cultural, and racial diversity among the participants in
the discussion.

The first half of the consultation focused on the effects of the prosent i of provocatior
{in its procedural, evidentiarv, as weil as substantive aspectsy and the projected ety of variogs
-

proposed retorms of the law on diverse identi!iable segments of Canadian soclery
objective in this discussion was to ensure that evaluation o Soptiens for reform Jid ae
t0 a black letter “theoretical” Jegal perspective in which the wctua! impact of the ey an momher
of alfected communities was tgnored. The second halt of the consulmtion focused on spectiie
options for reform. Discussion Focused on the five options for refornt of the Law of provocation
set out in the Background Discuossion Paper above, at pages 14-13, and enconipassed the closely
related issue of mandatory sentences. alternatives to which are outlined ahove at pages 30-31,
The discussions were confidential. This report is therefore structured as a report on the five



recommendations generated in the LEAF consultation itself, together with the rationale for those
recommendations.

ILxecutive Summary: The LEAF national consultation on the defence of provocation, held
in July 1999, examincd the defence within the context of equality principles with particular
attention to the actual impact of the present law and the proposed changes on members of
diversely situated groups in Canadian society. The consultation determined that
egalitarian principles and objectives require a comprehensive legislative reform package
encompassing the abolition of the defence of provocation, the expansion of the statutory
grounds on which the defensive or protective use of force is recognized to be justified to
ensure that the defence reflects substantive Charter values, the abolition of mandatory
minimum sentences for murder, the enactment of judicial sentencing guidelines for murder
and manslaughter cases to ensure that sentencing discretion is exercised in accordance with
criteria established with reference to Charter values, and, accordingly, consistent with that
objective, the inclusion in those guidelines of the principle that a sentence should be
increased where the offender was motivated by a desire to exercise control over the victim
or the victim’s conduct, or by hatred, bias, or prejudice based on sex, cthnicity, religion,
colour, national origin, language, mental or physical ability, sexual orientation, social or
political beliefs, cultural practices, or analogous characteristics.

The specific recommendations adopted by consensus at the consuitation on the defence of
provocation, together with the rationale for the adoption of each, are detailed below.

Recommendation 1: That the defence of provocation be abolished.

Violence and threats of violence are inimical to the fundamental values of a society that
seeks to nurture egalitarianism. The social and cultural effect of the legal defence of provocation
is to condone and thereby legitimate the use of violence and threats of viplence against those who
are different, deviant, or disruptive, and less physically and socially powertul. The detence of
provocation therefore arguably violates sections 7, 15, 27, and 28 of the Charter by denving equal
benetit and protection of the law for the substantive life. liberty. and personal SECUritY interests o
all persons in Canada. In its interpretation and application the defence also has diseriminatory
effects which systematically disadvaniage the less socially powerful members of society. wii.-
mcludes all women. as accused persons. In adopting the Charter Carada has affirmace o
espeused egalitarian lega! principles and invested those principles with constmtion: e .
defence of provocation therefore no longer has any place in (e substans P

defences in Canada and should he apolishad.

The defence det alucs the lives of persens whose mere words or conduct are deemed
suliicientiy “provocative”, wronatul, and insulting Lo provide a basis to mitigate punishmenr for
what would otherwise he a murder conviction. The effect of the defence is to prejudice the
hiberty interests of all persons who. but for the threat of a legal quasi-sanction or partial excuse



for homicidal violence, might be inclined to engage more freely or more frequently in similarly
“provocative” speech or conduct. In this way the defence sanctions and legitimizes the use of
violence and threats of violence as a means to assert and maintain control over other persons, It
is therefore not surprising that the defence is most often invoked in cases where the alleged
provocateur was a woman, a child, someone who was socially subordinate to or dependent of the
assailant, or who, whether subordinate or notf. challenged the status or authority of the accused.
The so-called “homosexual panic™” defence exemplifies such a use of the mere fact of another
person’s social-sexual identity as an excuse for homicidal violence.

By implying that the alleged provocateur is partially responsible as 2 matter of law for the
aggression that caused his or her own death, the use of violence against those whose words or
conduct are perceived to be outrageous and enraging is condoned. In the aggrecate. cases in
which the defence of provocation is successfully invoked inevitably nurture authoritarian and
hierarchical cultural/social beliefs and attitudes that encourage assailants to lose (or arguabiy to
simply fail to exercise) the power of self-control. The brunt of the resultant violence falls most
often on those who deviate or are seen to deviate from dominant norms. Thus the defence of
provocation in effect licences violence and threats of violence as individualized private social

control mechanisms.

The defence is also a significant source of discrimination against accused persons in that
the defence may often not be deemed to be available in law to some individuals who are
nonetheless extremely angry about the conduct of others. Accused whose life experiences and
circumstances are not shared or readily understood by decision-makers in the criminal justice
system may attach a significance to aggravating conduct that is equally opaque to and
unappreciated by the decision-makers. Moreover, insofar as the defence of provocation invokes
a rationale of “excuse”, rather than “Justification”, and therefore requires the accused to
acknowledge temporary loss of capacity in the form of “loss of the power of self-control™, it
tends to invite the application of a pathological model to the accused. Accused are thereby
placed at enhanced risk of assessment in the future as “disordered™, “'sick”, “crazy™, or simply
“dangerous”, and may inappropriately internalize these labels with serious negative effects for
self-image and personal decision-making. In addition, in cases where the accused is identified as
a member of a socially subordinated, marginalized or racialized aroup, use of a defence that
partially excuses violence on the basis of “loss of the power of seif-control” mav reenforce
negative stereotypes of and prejudice against that group held by persons who are members of the
group, as well as by “outsiders™. The effect is to reenforce rather than reduce secial ineguaiitey
and perceptions of social difference.

The proposition that accused wha CORMIT murder in o St of -
example. to systemic discrimination or shusze of power in g hierarchicod ‘ i
benefit from the defence of provocation and. moreover, perhaps should be permitied o benetit
from such a defence on affirmarive action grounds. does not sustain scrutiay, The evidence
suggests that such cases are rare and that the behaviour. when i1 does oceur, is not only self-
destructive for the accused. but also harmful to the interests of the equality seeking group 1o
which the accused belongs and ro social understanding and solidarity for the reasons noted

r’b‘
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above. Arguments purportedly based on equality principles should not be used to condone and
encourage homicidal rage.

Defences relying on mental disorder will continue to be available in appropriate cases,
including cases in which the accused is cognitively impaired or disabled either temporarily-or
permanently. In cases not involving mental disorder as defined under section 1o, systemic
discrimination can be taken into account in sentencing, as discussed below under
Recommendation #4. If. in addition, section 16 of the Criminal Code s amended along the lines
proposed by Madame Justice Wilson writing in dissent in Chaulk, accused will no longer be
liable to conviction despite a reasonable doubt about capacity for criminal responsibility. This
approach will permit the imposition of conditions on release in appropriate cases, while
precluding a finding of “criminal responsibility” in the absence of proof of capacity according to
a criminal standard. The effect would be to remedy the violation of section 7 of the Charter
entailed at present by the requirement of proof on a balance of probabilities of mental disorder

under section 16.

Recommendation 2: That no other substantive partial defences be enacted to provide for
mitigation of sentence by reduction of a couviction from murder to manslaughter where
commission of the offence was motivated by human emotions such as compassion, fear, or

despair,

In recognizing actions which are motivated by anger but not those which are motivated by
other potentially compelling emotions such as despair, fear. empathy, or compassion, as legal
grounds for mitigation of punishment, the criminal law may be said at present to demonstrate a
lack of appropriate compassion for many accused persons insofar as it ignores the significance of
the influence of authentic human emotional responses to life circumstances as “causes™ of their
criminal conduct. Compelling ¢laims for sentencing treatment equivalent to that afforded
provoked accused certainly can be made by desperate care-givers and battered women who have
been convicted of murder. Why should mitigation of sentence be accorded many of those who
kill in a fit of homicidal rage but not those who are motivated to kill by fear. despair. or

compassion?

The response to this question is multi-faceted. First, as seen in Recommendation #1. it
must be concluded that emotional rmotivation alone. whether the emotion b= anger. fear. desnair,
compassion, or empathy. can never provide an explanation for viclence that constitutes mers
than an excuse. This has long been recognized at eriminal law which has vradiviceeilv ner
treated the motive for an offence as relevant to conviction other thar IMsoilr us £ ey provide
circumstantial evidence of intent. Excuses tor human choices are net fustiSeations and canno: he
permitted to function as grounds for dequittal i we are o establish a society in which respect for
the rights of others has priority aver the unconstrained expresston of each individual's personal
desires. Accordingly it must be concluded that not only shoutd the defeace of proveeation be
abolished, as recommended above, but for the same reasons no further defences should be
enacted that are structured in a manner analogous to provocation and grounded on recognition of




compelling human emotion as an “irresistible” force which overwhelms human capacity to
exercise control over choice,

Nonetheless, as was proposed in the case of claims of provocation, those few individuals
who make a credible claim that they actually were unable to exercise control over their actiofis as
a consequence of their emotional response (o the circumstances and whose capacity for eriminal
responstbility is cast in reasonable doubt by the evidence should be dealt with by a verdict of “not
criminally responsible” under section 16 rather than by conviction. In addition. accused who aet
to defend themselves or others under circumstances in which they reasonably perceive the use of
force to be necessary will be acquitted in accordance with traditional principles governing
necessity, and pursuant to Recommendation 3 below which contemplates a simplification and
broadening of the defence of self-defence. These two changes should ensure that many of the
accused who are now convicted of murder or manslaughter will have an appropriate legal
defence available to them that may result in acquittal. The beneficiaries of these changes shouid
include many women and members of racialized and marginalized groups for whom self-
defence, as presently defined in law, is now often not available or is restricted because of the
difficulty the trier of fact has in appreciating the accused’s perception of the circumstances,
These matters are discussed in greater detail below in conjunction with Recommendation #3.

Compassion for the residual group of accused persons, who have neither a defence based
on self~defence nor mental disorder, or who do but are nevertheless convicted of murder or
manslaughter, can be expressed in appropriate cases through the sentencing process as proposed
below under Recommendation #4. The sentencing guidelines, to be legislated. will permit
distinctions based on Charter values to be made between those cases in which mitigation of
sentence on the grounds of compassion in recognition of the accused’s emotional response to the
circumstances in which the offence was committed Is, and is not. permissible as a matter of law.
[t is proposed that the guidelines incorporate a principle requiring that the sentence be increased
in any murder or manslaughter case in which hatred, bias, or prejudice, based on the personal
characteristics or Charter protected conduct or beliefs of the victim, was a motivating factor for
comumission of the offence. This measure is intended to protect the lives, the liberty. and the
personal security of less powerful members of Canadian soclety from being discounted or
devalued in the exercise of sentencing discretion.

Recommendation 3: That the defence of self-defence be simplificd and the interests thas
justify the defensive use of force he expanded to include protection of personal securiry,
including but not limited to coercion by physical force or threats of physical furce. vn the
ground that such an expansion is required to achieve substantive equal liberny and seCyriny
for all, irrespective of gender, race, ethnicity, sexual orientation, religion, ete., as
guaranteed by sections 7 and 15 of the Charter, and is thus required to achieve an
interpretation and application of the law of self-defence that is consistent with Charter

values.



Participants in the consultations were of the opiniog that women accused of murder may
often not obtain equal benefit of the defence of self-defence. This may occur in a number of
ways. Women who do not understand the law of self defence may not realize that it may apply to
them and may assume themselves to be “guilty” as charged. This assumption, compounded by
the self-accusatory tendency of many women who have killed in an act of desperate last resoft,
inevitably colours communications with legal counsel. who may themselves not appreciate the
signiticance of the woman's circumstances sufficiently to make the appropriate connections
between the present law of self-defence and the facts of the case. This group of women should
enjoy the benefit of the defence as it is presently defined but often mayv not because of failure to
wdentify reievant facts and apply the law properly.

A second group of women are not protected from conviction for murder by the law of
self-defence because the defence limits the purposes that justify the use of force to protection of
one’s own life and the avoidance of serious bodily harm te oneself and the defence of persons
under one’s protection from assault. The justification under section 37 has been interpreted to
encompass circumstances where lethal force is used to protect another person. such as a child,
from assault or its repetition. But it may not provide a defence to murder where the harm
avoided by the defensive use of force is physical harm that is not “grievous™, or is not
characterized as “grievous” by counsel or the judge, and the use of lethal force is deemed to be a
disproportionate response. Nor does the defence apply where the harm defended against is
psychological harm, however severe, or the coercive use and abuse of one or more forms of
power to strip the accused of autonomy in one or more of the fundamental aspects of her life.

The general assumption has been that women and other persons who find themselves
subject to psychological abuse and coercive control are able to withdraw from oppressive
relationships without the use of force. However the numerous cases in which women who leave
or attempt fo leave an oppressive relationship have been killed by their abusive partners precisely
because they left show this assumption to be incorrect. Yet under the present law of self-defence
women who kill their husband or partner because they have concluded that there is no other safe
means of escape from a controlling, oppressive relationship have no defence 10 a charge of
murder.. This is a gap in the law which must be remedied because the effect of the gap is to
abandon women and other dependent persons to lives of abject subordination in violation of
fundamental principles of human rights. Public resources to assist these individuals are generaliv
wholly inadequate to assure their safety as thev attempt to assert their right to live independensi..
free from controlling partners. This is widely recognized. As a consequence some women
conclude that unless they are preparad to go underground there simply 5 no safs means of
cscape. A few do just that: others stav. and of this fatrer ZTOUD SEME SVORLL SRS
find themselves without a defence to murder. Self defence is defined wo narron b oo by

. . '

applicable. The defence of provocation™, even in those rre cases ikl itmay o

“In Recommendation #1 abolition of the defence of provocation is proposed. Provaocation is
sametimes seen as an aftermative defence where self-defence is not available 1n law to an accused, but in
acwality the provocation defence offers accused very limited and highly uncertain benefits at an extremely
bizh cost to the accused.
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appropriate to the particular circumstances of the individual case, is of highly dubious benefit
because it entails a life sentence with ultimate release from incarceration at the discretion of the
paroie board.

At international law we recognize that peoples living under conditions of political and -
legal subjugation have the right of self-determination and the right to use force to assert that
right. Why then should we not recognize an obligation to attord persons living in conditions of
subjugation in Canada either appropriate state protection against those forms of subjugation and
oppression that violate individual human rights at international law or an analogous right to use
force when necessary to assert their right to live as autonomous persons free from subjugation?
[f the hesitation is based on the perception that it may be difficult to distinguish between those
cases in which the use of lethal force was reasonably necessary to avoid the harm and those in
which it was not, that difficulty is always present in self defence cases.

The crucial change would lie in giving effect to the recognition of personal autonomy, of
the right of the individual to be free from coerced compliance with the unlawful dictates of
another person, as a fundamental interest which individuals are entitled to defend to the same
extent and by the same means, when necessary, as they are entitled to use in defence of their lives
and to protect themselves against grievous bodily harm. Such an expansion of the right of self-
defence is arguably required to implement the protections for substantive liberty and personal
security guaranteed under sections 7, 15, and 28 of the Charter, and is consistent with the
proposition that under non-hierarchical social and legal arrangements in a state governed by laws
structured to give effect to egalitarian principles, the state must enact criminal laws that actually
do protect the equal right of al] persons to equal personal autonomy free from criminal
interference.

Even those women to whom the defence of self-defence is available in law at present, and
who might obtain a full acquittal at trial, may often not actually benefit from the protection
afforded them by the defence because the apparent certainty offered by a charge and plea bargain
frequently appears more attractive than taking the risk of being convicted of murder if a plea of
self defence is not successful. It is rare for a woman to be willing to risk conviction of first or
second degree murder if a charge of second degree murder or manslaughter can be obmined in
return for a guilty plea. Many women are easily intimidated or otherwise persuaded to accept
responsibility for a lesser offence. Others are primarily concerned to limit the period of time
which they will be subject to incarceration because their primary objective is o malniun ties.
with children and other family members. Yet some of those women would have received o
acquittal had the case cone to trial. In addition. many women wiho accept seol o diarguin s
ziven a life sentence and therefore, despite the specificarion i sentencing of a minimai wr
parale eligibility, are eligible for conditional release fromy Incarceration oais at the diseretion
the parole board. The Self-Defence Review included more than ore case 1 which a wonun
remained incarcerated lony after her parole eligibility date. These issues all have a signilicant

impact on the practical conseguences of conviction,



Recommendation 4: That legislated guidelines be enacted for murder and manslaughter
-ases to ensure that sentencing discretion is exercised in accordance with criteria
established with reference to Charter values, and, accordingly, consistent with that
objective, that those guidelines include the principle that a sentence should be increased
where the offender was motivated by a desire to exercise control over the victim or the ™ .
victim’'s conduct or by hate, bias, or prejudice based on any of the aggravating factors
specified, or analogous to those specified, in Section 718.2(a)(i) of the Criminal Code, that is,
race, sex, national or ethnic origin, language, colour, religion, age, mental or physical
ability, sexual orientation, political and social beliefs, or cultural practices, and, on the
coming into effect of these guidelines, that the present mandatory minimum sentences for
murder be abolished.

This recommendation reflects two strongly held views: (1) that the mandatory minimum
sentences for murder are Inappropriately inflexible and severe in many cases and should be
abolished; and, {2) that in the absence of mandatory minimum sentences, legislated guidelines
are needed to ensure that judicial sentencing discretion in murder and manslaughter cases will be
exercised in accordance with and in furtherance of Charter values. Participants at the
consultation took the position that the two aspects of Recommendation 4 which correspond to
these strongly held views were not severable. In other words, until appropriate legislated
guidelines are in place, mandatory minimum sentences for murder shouid not be abolished.

The wide-spread and firmly expressed concern was that the discriminatory attitudes
towards women, and others who are identified as members of distinct groups on the basis of race,
sex, national or ethnic origin, language, colour, religion, age, mental or physical ability, sexual
orientation, political and social beliefs, or cultural practices, which express themselves in
violence against members of these groups, will also affect sentencing in murder and
manslaughter cases. Ifthe lives and well-being of all persons in Canada are to enjoy equal
protection by law then guidelines must be established to ensure that the exercise of sentencing
discretion is not discriminatory. In the absence of such guidelines it is likely that sentences will
continue to be influenced by the perceived “social value” of the victim and the perpetrator, and
that penalties for homicidal violence directed at women, racialized minorities, lesbians, gavs,
persons who are disabled, etc., will often signal that the lives of such persons are net equal in
value to the lives of more powerful members of society.

In view of these concerns it is proposed that the legislated guidelines require thai the
sentence for murder and manslaughter be increased in all cases in which there i evidence thar the
offence was motivated by a desire to cxercise control over the victim or the VICUD s conduci, or
by hate. bias, or prejudice based on anyv of the ageravating tactors specitied. or analozous 1o
those specified, in Section 718.20a% 1) of the Criningd Code. that is. race. ey national or ethnie
ortgin, language, colour. religion, age. mental or phystcal ability, sexual orientation. political and
social beliefs, or cultural practices. This will ensure that the abolition of mandatory minimum
sentences for murder is not inappropriately interpreted as an invitation/licence to kill the less
powerful members of seciety. Departure from the guidelines would be permitted in appropriate
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cases. Reasons would be required to explain the departure from the guidelines and the propriety
of the sentence would be a question of law, subject to review on appeal.

In reviewing this Report a number of members of the National Legal Commitiee who had
patticipated in the Leaf Consultation observed that they perceived the general expectation at the
Consultation to have been that the guidelines will also provide that where the accused kills in
response provoking acts or insults based on the accused’s soctal, racial, or ethnic identity or
group membership, the provocative circumstances are to be considered a mitigating factor in
sentencing.

Recommendation 5: That women across Canada engage in a comprehensive examination
and evaluation of the nature and purpose of criminal conviction and punishment, and of
the assumptions and beliefs on which current senfencing and correctional practices are
based, with a view to the development of a fundamental reconceptualization of: a) the
framework within which the criminal law power of the state operates; b) the objectives of
the criminal law; and, ¢} as need be, the methods used by the state to attain those
objectives; and that the federal government fund this project.

Throughout the discussions at the CAEFS and LEAF consultations the view was
repeatedly asserted, in the context of discussion of issue after issue, that women need to engage
in a nation-wide discussion among diversely situated individuals and groups situated at the
community and grass-roots level about the assumptions, objectives, and methods that shape
criminal justice practices and policies in Canada, to provide a basis for decision-making in
matters of criminal justice and corrections that is in accord with egalitarian principles and
appropriately reflects Charter values. The past experience of many consultation participants with
processes of social and legal change has demonstrated to them that discourse on fandamental
issues at the community and grass-roots leve] where people know the effects of the law first hand
is of immeasurable value in framing new and effective approaches to issues in criminal justice,
Participants were strongly of the view that questions such as those related to the objectives of the
criminal law, penal philosophy, the methods used in corrections, and the many issues related to
sentencing and mandatory minimum sentences, should be extensively discussed at the local level
and by a diverse range of groups. Comprehensive research, analysis, and consultation is essential
if there is to be broad agreement around some of the directions for change raised by or implicit in
one or more of the recommendations proposed here, The federal government 1s urged to allocate
funds for such a project.
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Appendix I.
Selected excerpts from the Charter of Rights and Freedoms, 1982.

7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in
accordance with the principles of fundamental justice. 30/31 Eliz. 2-11 Sch. B:7 (UK. o

of the law without discrimination and, in particular, without discrimination based on race, national or ethnic
origin, colour, religion, SeX, age or mental or physical disability,

{2) Subsection (1) does not preclude any jaw, program or activity that has as its object the ameiioration of
cenditions of disadvantaged individuals or groups including those that are disadvantaged because of race,
national or ethnic origin, colour, religion, sex, age or mental or physical disability. 30/31 Eliz. 2.7 Sch.

27. This Charter shall be interpreted in 2 manner consistent with the preservation and enhancement of the
muiticultura) heritage of Canadians. 3031 Eliz. 2-11 Sch. B:27 (UKD

23. Notwithstanding anything in this Charter, the rights and freedoms referred to in it are guaranteed equally to male
and female persons. 30/31 Eiiz. 2-11 Sch. B:28 {UK)

Excerpts from the Criminal Code- as amended to June 28, 1999---substantive provisions
relevant to provocation, self-defence, murder, manslaughter, and sentencing.

Use of force to prevent commission of offence
27. Every one is justified in using as much force as is reasonably necessary
(a) to prevent the commission of an offence
(i3 for which, if it were committed, the person who
committed it might be arrested without warrant, and
(1i) that would be likely to cause immediate and serious
injury to the person or property of anyone; or
(b} 1o prevent anything being done that, on reascnabie
grounds, he believes would, if it were done, be an
offence mentioned in paragraph {a).

Preventing breach of peace
30. Every one who witnesses a breach of the peace is justified in interfering to prevent the continuance or renewal

thereof and may detain any person who commits or is about to join in or to renew the breach of the peace,
for the purpose of giving him into the custody of a peace officer, if he uses no more force than is reasonably
necessary to prevent the continuance or renewal of the breach of the peace or than is reasonabiy
proportioned to the danger to be apprehended from the continuance or renewal of the breach of the peace,

Defence of Person

Self-defence against unprovoked assault i

34, {1} Every one who is unlawfully assavited without having provoked the assauls i3 ustified in repsifing foree by
force if the force he uses is not intended to cause death or grievous bodilv harm and is no mare than is
necessary to enable him to defend himself

Extent of justification

{2} Every one who is unlawfully assauthed and who causes death or grievous bodily harm in repelling the assault
is justified if

41-



(a} he causes it under reasonable apprehension of death or grievous bodily harm fram the violence with
which the assault was originally made or with which the assailant pursues his purposes; and

(b) he believes, on reasonable grounds, that he cannot otherwise preserve himself from death or grievous
bodity harm,

Self-defence in case of aggression
35. Every one who has without justification assaulted another but did not commence the assault with intent 1o cause
death or grievous bodily harm, or has without justification provoked an assault on himself by another, may
Justify the use of force subsequent to the assault if
(a) he uses the force
(1) under reasonabie apprehension of death or grievous bodily harm from the violence of the
person whom he has assauited or provoked, and
(i1} in the belief, on reasonabie grounds, that it is necessary in order to preserve himse|f from death
or grievous bodily harm;
(b) he did not, at any time before the necessity of preserving himself from death or grievous bodily harm
arose, endeavour to cause death or grievous bodily harm; and
{c) he declined further conflict and quitted or retreated from it as far as it was feasible to do so hefore the
necessity of preserving himseif from death or grievous bodily harm arose.

Provocation
36. Provocation includes, for the Purposes of sections 34 and 33, provocation by blows, words or gestures,

Preventing assault
37. (1) Everv one is Justified in using force to defend himseif or any one under his protection from assault, if he uses

no more force than is Necessary (o prevent the assault or the repetition of it.

Extent of justification
(2) Nathing in this section shali be deemed to justify the wilful infliction of any hurt or mischief that is excessive,
having regard to the nature of the assault that the force used was intended to prevent.

Defence of Property

Defence of personal property

38. (1) Every one who is in peaceable possession of personal property, and every one lawfully assisting him, is
Justified
(a) in preventing a trespasser from taking it, or
(b} in taking it from a trespasser who has taken it, if he does not strike or cause bodily harm to the

trespasser.

Assauit by trespasser
(2) Where a person who is in peaceable possession of personal property lays hands on it, 2 trespasser who

persists in attempting o keep it or take it from him or from any one lawfullv assisting him shall be deemed
to commit an assault without justification or provocation,

Defence with claim of right

39.(1) Every one who is in peaceable possession of personal property under a claim of rigiit, and every one acting
under his authority, is protected from erimingl responsibility for defending that possession. cven apainse o
person entitled by faw to possession ofit, if he uses no more foree than is necessary.

Defence without claim of right
(7} Every one who is in peaceable possession of personal property, bur does not claim it as of right or does not
act under the authority of a person who claims it ag of right, is not justified or protected from criminal
responsibility for defending his possession 2gainst a person who is entitled by law to possession of jt.

Defence of dwelling



40. Every one who is in peaceable possession of a dwelling-house, and every one lawfully assisting him or acting
under his authority, is justified in using as much force as is hecessary to prevent any person from foreibly
breaking into or forcibly entering the dwelling-house without lawful authority,

Defence of house or real property ’ -

4t (1) Every one wheo is in peaceable possession of a dwelling- house or real property, and every one lawfully -
assisting him or acting under his authority, is justified in using force to prevent any person from trespassing
on the dwelling-house or real property, or to remove a trespasser therefrom, if he uses no more force than is
necessary.,

Assault by trespasser
(2) A trespasser who resists an attempt by a person who is in peaceable possession of a dwelling-house or real
property, or a person lawfully assisting him or acting under his authority to prevent his entry or to remove
him, shail be deemed to commit an assau]t without justification or provocation.

Assertion of right to house or real property
4Z. (1) Every one is justified in peaceably entering a dwelling~ house or real property by day to take possession of it
if he, or a person under whose authority he acts, is lawfully entitled to possession of it.

Assault in case of lawful entry
(2) Where a person
(a) not having peaceable possession of a dwelling-house or real property under a claim of right, or
(b) nat acting under the authority of a person who has peaceable possession of a dwelling-house or real
property under a claim of right, assauits a person who is lawfully entitled to possession of it and who is
entering it peaceably by day to take possession of it, for the purpose of preventing him from entering, the
assault shail be deemed to be without justification or provocation.

Trespasser provoking assault
{3} Where a person
(a) having peaceable possession of a dwelling-house or real property under a claim of right, or
{b) acting under the authority of a person who has peaceable possession of a dwelling-house or real property
under a claim of right, assaults any person who is lawfully entitled to possession of it and who is entering jt
peaceably by day to take possession of it, for the purpose of preventing him from entering, the assault shall
be deemed to be provoked by the person who is entering.

-For the definition of culpable homicide as murder, see 5, 229,

-On classification of murder committed in the course of certain specified offences, including sexual assanlts,
kidnapping, and forcible confinement, as first degree murder, irrespective of whether the murder js planned and
deliberate, see 5. 231.

Murder reduced to Manslaughter
232. (1) Culpable homicide that otherwise would be murder may be reduced to manslaughter if the person who..
committed it did so in the heat of passion caused by sudden provocation.

(2) A wrongful act or insult that is of such a nature as to be sufficient to deprive an ordinary person of the
power of self-control is provocation for the purpose of this section if the accused acted on it o the sudden
and before there was time for his passion to cool. N

{3} For the purposes of this section, the questions
(a} whether a particular wrongful act er insult amounted to provocation, and .
(b) whether the accused was deprived of the power of seif-control by the provocation that he alleges he
received, are questions of fact, but no one shali be deemed to have given provocation to another by doing
anything he had a legal right to do, or by doing anything that the accused incited him to do in order to
provide the accused with an excuse for causing death or bodily harm to any human being.



Ot necessarily manslaughter b
as being arrested illegally, but the fact that the iile
ence of provocation for the purpose of this section

was committed by a person who w

Y reason only that jt
known to the accused may be evid

gality of the arrest was

Punishment for Murder

235. (1) Every one who commits first degree murder or second degree murder is guilty of an indictable offericé and
shail be sentenced 1o imprisenment for |jfe,

(2) For the purposes of Part XXIII, the sentence of imprisonment for life prescribed by this section s a
minimum punishment.

Manslaughter.

punishment of imprisonment
(b} in any other Case, to imprisonment for life,

On sentence and eligibility for parole see,

inter alia: s, 745 on sentences of life imprisonment and eligibility for
parole; and ss. 742 - 7427 on conditional sentences.
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Appendix II.

Life Sentences for First Degree Murder (Canada) and International Equivalents
Eligibility for Release and Average Time Served

victims 15 years

Country Sentence Reviewed/Parple Eligibility Average Incarcerated Time Served
'| Canada | 25 Years - "Faint Hope" Sec. 7456 CCC '! 23.4 years* |
L .} allows offenders to apply for sentence review at _J
f Australia | Parole Eligibility ar 13 years [' 14 3/4 years j
[ Austria | Parole Eligibility at 15 years I 20 years N
! Belgium | Life sentence for murder (Voluntary Homicide). | Belgium statistics of average time j
/ % In reality, a 30 year maximum with first judicial Incarcerated do not include pre-trial I’
|  review at 1/3rd of sentence, hence 10 years for detention. Estimated average length [
/' ‘ first time offenders. For recividistic murderers of pre-trial detention = 1.5 years. J
| this parole ineligibility is moved to 14 years, Convicted murderers serve an average
Beigium has a parole board but under new of 4048 days in custody =
| legislation starting 99/01/01 lifers conditional release | [1.2 years. 1.5 years+ 112 years =
now decided by judges in the court system but the 12.7 years.
proceedings take the form of a parole board hearing.
Denmark [ No parole ineligibility period ] 13.5 years
England | Mandatory life sentences reviewed after [( 14.4 years
} years Home Secretary reviews life sentences. ,
Finland No Parole System - 'Fixed practice' of pardoning by [ 10 -12 years for one victim, 2 or more

President of the Republicat 10 - 12 vears

France r 30 years maximum for "homicide voluntaire” which 13.5 years

corresponds to first degree murder. [

| Parole Eligibility at 15 years. |
Ireland ] First sentence review at 7 years ] 21 years

]

[

|

T T

L

i

Japan Parole Eligibility at 10 years (7 years if offender 21.5 years
under 20 years of age). .-
New Zealand | Parole eligibifity at 10 years 11 years i
Norway No [ife sentences - maximum penalty for murder 12.5 years _Tf
is 21 years (this includes multiple murders). |
Parole eligibility at half sentences. (Range: 2.5 years ( i!
to 10.5 years) i i
f Seotland ’ Life sentence for murder - First review at 7 V1.2 years k
[ | years. Offender goes before a civiljan parole board. |
l'_ Sweden ( Life sentence - Offender can ask for review afier | 12 vears
i 4 years. Prison and Probation Services make the !
i , decision i
| Switzeriand | Life sentence for murder - automatically reviewed by | All get some form of conditianal release
| | judge after 15 years. i at 1§ vears
ii United States [ 1) Life without parole: (Exit due to death, Governor's i! 29 years i
| | Commutations, Compassionate Refease) I ' il
; | 2) Life with possibility of parole ' '
| | [ 18.5 years .
' Average | 9.5 Years } 14.3 Years _}




