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PART I: FRCIS

1. The Intervener, the Wamen's Legal Fducation and Action Fund
(LEAF), is a naticpnal advocacy orgenization engaged in public education,
research and test case Llitigaticnm. Its cbijective is to secure women’s
ecuality rights as guaramtesed by the Canadian Charter of Rigqhts and
Freedoms. LEAF has developed extensive expertise regarding sexus] viclence
against wamen and children and access to justice for sexual assanlt
SUrVivors.

2. The Intervener adopts the facts as set out in the Appellant’s
Factum,

PART II: POINTS IN ISSUE

3. The Intervener submits that the limitation of actions by victims
of childhood sesmal assault entails issues of both sex and age eguality
and, accordingly, the interpretaticn and application of limitations law to
section 15 of the Charter of Rights and Freedcms.
4. IEAF submits that an interpretation of limitaticns law which is
censistent with constitutienally protected sex and age equality rights
would preserve acticns for childhood sexual assaunlt by:
(1) an application of the doctrine of delayed discovery which
recognizes the dynamics of childhood sexual assanit;
(2) an application of eguitahle principles which would prevent a
by raising the statite of limitaticns as a defence; and
(3} recognizing that a paremt owes a fiduciary duty to his child and
that childhood sesual assault by a parent constitutes a breach of
that duty, an action for which there is no statrtory limitation
pericd.




PART ITI: ARGUMENT

A. Childhood Sexual Assault Is an Equality Issue

S.

Child sexual abuse is a largely hidden yet pervasive prchlem that

has dmgedthelivescftensofthmsardsofc.anadianchjldren. The most
cmp:elmsiveCanadiansmdyrevealsthefoucwj:g firdingss:

(1)

{2}

(3)

(4)

(5)

{6}

(7)
(8)

6.

Atscmtimchlringthejrlives,abmtminmfmlesarﬁ ane
in three males have been victims of one or more urwanted sexual
acts;

About four in five of these wurwanted sexual acts had been £first
cmittedagainstthesegerscnsuﬂmtheywereehildrenorymtbs;
Four in cne hundred of young females have been raped;

Aboat three infcurpe:mwhohavebeensmlallyassaultedfor
the first time as children were females (71.8 percent} and aboat
e in four (28.2 percent) was a male;

About one in four assailants is a family member or a perscn in a
positien of trust;

At least cne in eleven children under the age of seven is sexually
assmulted by sameone in a position of parental austhority;
Virtnallyaﬂassailantsare;ml&ﬂ;oneincnehmdredisfamle:
Abcxrtninetype.rcentoftheviztimofchﬂ.d seomal assault are
femnie. -

Report of the Committee on Sexual Offences Against
Children and Youth: Sesmal Offences Against Children,
Vol. I (Ottawa: Canadian Goverrment Publlsning Centre,
1984 ) (Chair:R.F. Badgley) at 1-2, 196-198, 213-215

OtherCanadianauthoritiesccnﬁmthatthetargetsofch;ild

sexnal ause are pxedaninanﬂyfamlewhilenenmkeupﬂmcven&mluﬁ.ng
majority of the perpetrators.

Finkel, K. "Sexual Abuse of Children in Canada" (1984}
130 The Canadian Medical Asscciation Jourmal 345 at 345,
348
Report of the Manitoba Advisory Council on the Status of
Wamen: The "System’s" Respemse to Victims of Incest in
Manitcba (Manitoba, 1985) at 2-4
REQGItoftheSpecialAdviseItoﬂnebﬁnister'of
Naticnal Health and Welfare on Child Sexual Rbuse in
Canada: Reaching for Solutions (Ottawa: Ministry of
Suppiy & Services, 1990) (Chair: Rix Rogers) at 17, 22

I



7. Wamen arescc:aﬂydefmedasmfermandasap;n:ﬂprmmtaxgets
for foarced sex. Asaresultofthwepemeptions,mnarenade
vulnerable to sexual assault. Not only are wanen targeted for sexmal
assault,thei:acm;satimzsofse:malassaultmﬁﬂlejxclajmofinjuxyare
systmaticanydisbeliev'edbecauseofthm':gendar. Children are targeted
for sexual assanlt becaunse of age and sex, that is, becanse of their
vulnerability, accessibility, powerlessness and lack of credibility.
WM@MS@;M& in Canada, supra at
8. Just as women are sexually harasssed based on their sex, women are
sexnally assanited based cn their sex. This Court has quoted with approval
ascholar‘sa:gtmtthatsemalharasmrtisusedinasaxi.stsociety to
mmderscore wamen‘s difference from, and by implicaticn, infericrity with
mpecttothedaninantmleqro;p"ardto"rani:ﬁmoftheﬁ: inferior
ascribed status”. The same is true of sexual assanlt.

Janzen and Goverean v. Platy Enterrrises, (19897 1
5.C.R. 1252 at 1285

9. Seyual assault is categorical and group-based. Just as "no mamn
wouild  have beensubjectedto[samalharasmt]“,marenctmdermst
circumstances subjected to sexnal assult by wamen; nor are adnlt men
treatedinﬂlewaychjldrenofknthsewesaretmataibyﬂmewtmsaumlly
assanlt them. Just as "{alny female cansidering empicyment at the ...
{rlestaurant was a potemtial victim ... and as such was disadvantaged
because of her sex", any woman and child in an wequal scciety is a
mtaﬂtialvictimofseamalassaxﬂ.taniassuchisdjsadvamagedbecause of
age and sex.

Janzen and Goverean v. Platty Enterprises, supra at
1288 ~ 1290

10. It is submitted that childhood sexual assault constitutes
discrimination on the basis of sex and age. Tts treatment by the legal
s_rstemthereforejﬂplicatestheequaﬁtyriQHEofmandchﬂdmn.
Forpu:posesofthelawscmw:emingsemalassault,menanddﬁldren are
groups disa.dvantagedbysocialinequalitywithinthemeaningofsectimIS
of the Charter of Rights and Freedams.




11. 'mea;pellant‘sgezﬁerarﬂagemdeher vuinerable to abuse of
power by samecne alreacy powerful in the relationship by virtue of his
parental status. Onthﬂbasisofsac,theappellantsuffereri"thEumrantai
inpositionofaseamalrequirmxtinthecmtmctofmmualpmar." That
pmerinbalame,anitheprevimsabuseofthatmr,affectedherabﬂity
tob::'zlgacivilactﬂagainstherfathe.r.

..{gg.gen and Goverean v, Platy Enterrrises Ltd., supra at

12. 1EAF therefore submits that the denial of effective civil redress
farﬂﬁsplainﬁﬁmﬁfarvicﬁmafchildlwcdsmalassmltgmm]iyis
admialofequalp:mecﬁmanda;ualbeneﬁtcfthelaw.

tbiscasemthalghtheymenctraisedattrialormappaal.

Carporation Professicmeile Des Medecins Da Quebec V.
ibanit, [19688] I S.C.R. 1043 at 1039
Hs et i

=t al. v. Canada (Attcrney-General), (1988} 1
S.C.R. 513 at 558 :

R. v. Thomoson, {1990] 2 S.C.R. 1111 at 1158
Hiney —v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573 at
5972-593, 603
Swain v. R., (Unreported May 2, 1991), Reasons for
Jadgment. by lamer, C.J.S.)(S.C.C.) at 8
14. This Court has identified a;ualityasoneofthefmﬁammal
values of our scciety, against which the cbjects of all legislation must be
measured. This Court has also stated that nthe section 15(1) gquarantee is
the brocadest of all quarantees ([in the Charter}. It applies to and
supports all cother rights guaranteed by the Charter."

Andrews v. Law Scciety of British Columbia, (1989} 1
S.C.R. 143 at 185

15. In this Court‘s developing jurisprudence, while section 15 does
not itself quararmtee sccial equality, equality law is seen as a means to
attaining an equal scciety. Thus, the purpose of section 15 "is to ensure



.equalityintbefcmslationaniapplicatimcfthelm. The promocion of
equality entAilSthe;.\run:tionofasocietyinwtﬁchaJlaresecureinthe
MledgethatﬂﬁyareraquiZedatlAWasmmnbeiEQSeqqallydeserving

Andrews, sumra at 171

16. 'mismmthasaclmowledgedtheinpoxtanceofp:mntingthe
equality of disadvantaged gqIoups. :r_nthewordsofuadamJusticeWﬂsm,

equality cights, must be mtecpretaiandappliedinamnnercmsistmt
withtheﬁgﬁtsardvaluesemhxﬁzeimthecmrtar,ardinpa:dmﬂar,m
equaJityst.andardSartimJlatedbythisc:urt.

18. imereastamtecanreasmablybearamaningwhich would accord
withct:artarvalueS,mnhaninterpmtatimm:ldbefawured.m
interpreting legislation, “thevahme:bcdiedinthecmrtermstbegim
gefermcveranmterpretatmwmnhwwldmmwtothsn

HﬂJ.setalv.Canada(AttcuBVGmmll,sunraatSSB

19. CmnmlawmleSShmldbefonmlatedaxﬁdevn_lcpedcnthebasis

RADSU v. Dolphin Delivery, supra at 603
Swain v. R., supra at 8

20. This Ccurtncwcms;.dersthewca.alarﬂmmchxrtextmwmch
mhwthm:hves&m;tsdecmlms afford true equality for
Canadian women. It has :ecogrﬁzedtlmtthespeciﬂcrea]ityofm‘s
a:peﬂmofsmialarﬂsamalsmﬁinatimmstbeappraciawdin crder
mensumthatmaretmlyaccardaiqualprctectimaxﬁbenefitofthe
law. Ebrm:an:ple,the"BattexedWi.fesyrﬁrme“wasrecmtly recognized as
a valid defence to a charge of murder. This entails an appreciation that

interests of equality, legal doctrine must be respensive to women’ s
experience. The issue of whether the accused’s apprehension of death or

-5 =



grievicus bodily harm was reasanable was assessed in light of her
particular circumstances, as elucidated by expert cpinicn on the “Battered
Waman Syndrome®.  Similarly, the reascnableness of a sesal assault
victim’s delay in comencing suit mst be assessed in light of her
particutar circumstances and expert opinion on  "Post-Trammatic Stress
Discrder® or the “Post-Incest Syndrame" experienced by sexual assanlt

R. v. Lavallee, [19%0] 1 S.C.R. 832 at 877
21. In determining that pregnancy discrimination and the abuse of
the basis of sex, this Court assessed and recognized the impact of wanen‘s
social, semal and ecomomic disadvanmtage in society.  This case also
camends a fresh approach in lightt of the reality of sexmal assault in the
lives of children, the majority of whose victims are femie.

Brooks v. Canada Safeway Ltd., [1989] 1 S.C.R. 1219 at

=8

Janzen and Govereau v. Platy Enterrrises Litd., supra

22. Limitaticns law is, by its very nature, a balancing of the
interests between plaintiffs who wish to pursue legal acticn for recovery
of damages and defendants who expect to be free of stale claims. In
acticns arising from childhood sesmal assanlt, the Charter requires that
this balancing of interests must be done in a manner that does not impose a
dispropartionately detrimental burden on wamen and children as campared to
men. It is submitted that the legal analysis adopted by the trial Jjudge
23. An interpretation of the law is discriminatory when it has the
effect of imposing burdens, obligations or disadvantages or when it
withholds or limits access to opportunities, benefifs and advantages
available to others. In foomlating its approach to equality, this Court
has ruled that the overriding concern 1is t©0 increase the substantive
equality of those oroups previously exciuded from power and full
Ardrews v. Law Scciety of British Columbia, supra at 174

Brooks v. Canada Safewav Ltd., supra at 1238
R. v. Turpin, [1989] 1 S.C.R. 1296 at 1329




24. Denial of the right to seek a civil remedy for childhood sexual
assault creates and perpetnates the relative powerlessness of women and
children, who are already disadvantaged in society. It does so to the
advantage of men who wield their power to sexmnally exploit and abuse women
25. LEAF submits that the interpretation of Iimitations law in
values enshrined in the Charter would: '
(1) tell any applicable limitations period umtil:
(a) ‘the injuries resulting from the sexual assanit oz
assé:zltsaresubsta:rtiaﬂymni.fested;and
(b} the plaintiff knows or ought reasonahly to have
known that the injuries are attribxrtable to semal
assaunlt; and
(¢} a reascnahle person, in the particular
circumstances of the plaimtiff, cught to be able to
igterests and without aggravating the injuries of
the sort pleaded in the statement of claim.
(2) disemtitle a defendant frum relying on a limitation
pericd to bar childhood sexual assanlt where it would be
ineritable to do so; and
(3) where there exists a deperdency relationship between the
plaintiff and defendant permit a victim to recover
damages for childhood sexmal assault through an action
for breach of fiducjary duty.

26. It is submitted that such an interpretaticn is consistent not cnly

with the principles and values enshrined in the Charter, but also with

pre—Charter principies and policies of cammen law: an  imterpretation of

cammon  law made through the filter of Charter values magnifies the aptness

of such an approach. Such an interpretation can be reached through an

application of the existing principles with consideration of the followings
(1) the unicque dyvnamics of the childhood sexual assaunlt;



(2)

(3)

27.

the policy and principles both of limitations law and the law of
tort; and
pinciples of equity.

It is submitted that the Intervener is not seeking a retrospective

application of the Charter for the following reasans:

(1}

(2)

(3)

(4)

The Charter is being relied upen, not to strike down the statute
of limitations, bt as an aid to its interpretation. Because the
acticnn was cammenced after Secticn 15 came into effect, a proper
legal analysis of the limitations defence, which raises equality
issues, mst take into account the principles and values of the

Charter.

perscnal causes of action. Therefore IEAF suhbmits the issue of
statutory interpretation does not arise until the statute of
limitations is pleaded as a defence.

Reliance on a statute of limitations to bar the plaintiff’s actien
constitutes a cotinuing and current violatien of her right
to equal protection and benefit of the law. The comtiming
dJ.st::.m.na.t:.m lies in the ongoing potection afforded primarily
mledefendantsmsemalassanltcasesfrmcthexmsereccvemble
demages flowing from their wrongful acts campared to the denial to
primarily female/infant plaintiffs to access to damages throagh
civil acticn.

Alterpatively, the Intervener sulmits that the respondent’s
arguments on retrospectivity do not apply to a Charter analysis
of a cause of action for breach of fiduejary duty given the
absence of a statutcery limitation pericd for such an action.
Corporation Professionnelle Des Medecins Du Quebec v.

Thibauit, supra at 1046—1047

Dubois v. K., [1985] 2 S.C.R. 350 at 359 — 360

Timitations  Act, R.S.0., 1980 c. 240, as amended,
sa:t:.mlBarn245

R. v. Gamble, {1988] 2 S.C.R. 595

Wnittmen et al v. Emmott et al (1281), 77 D.L.R. {4th)
(B.C.C.A.)




C. The Dvnamcs of Childhood Sexaial Assanlt ,
28. The particular injuries caused by childhood sexual assanit arige
fran the fact that the sexual abuse occurs within the context of a
reiationship of trust and dependency. Adult authority or parental power is
exercised not cnly to perpetrate the sexual explaitation of the deperdent,
innecent child but to prevent recogniticn and revelation of the abuse.
Case cn Appeal: Volume I at 279, lines 23-30
Finklehor, D. and Erowm, A. "The Traumatic Impact of
Child Sexnal Abuse: A Conceptualization” 55(4) American
COrthoosychiatric Asscciation Inc. 531 (1985) at 5 532-533

Summt, R.C. The Child Sexnal Abuse Accommedarion
Syndrume 7 Child Abuse and Meglect 177 (1983) at 182-184

23, The abuser wields his power to secure silence abaut the incestucus
relationship through threats of physical harm or mere subtle means, such as
inducements or promises. The acilt may convinee the child that  disclosure
will lead to the disintegration of the family, the child’s remwal from the
hame, or that the child will be disbelieved and rejected.

Case on Appeal: Volume I, at 5%, 60, 64, 67, 68, 71,
74-75, 110, 135-138, 137, 141-142

Allen, Margaret J., "Tert Remedies for Incestuous Abuse®
13 Golden Gate University Law Rev. 609 (1983) at 630
Finklenor & Brown, supra at 532

Handier, B. "Civil Claims of 2dults Molested as
Children: Maturation of Harm and the Statiate of
Limitaticns Burdle" 15 Fordham Urban Iaw Journal 709
(1987) at 715-717
Salten, Melissa G. “Statutes of Limitations in Civii
Incest Actions: Preserving the Victims Remedy" 7 Harvard
Wamen‘s Law Journal 206 (1984) at 196-197

30. Silencing is particularly powerful and effective within the
parent-child relationship. The thought of "betraying" the perscn on whem
the child is entirely dependant for all the necessaries of life may ecvoke
feelings of guilt and disloyalty and precipitate terrible uncertainty abeut
the consequences for hers-.f and her family. Victims often maintain their
silence in the hooe of protecting a sibling, or preserving the inteqrity of
the family unit.

Case on Appeal: Volume I at 67, lines 28-29; at 220,
lines 3-6

Allen, sumra at 615

Salte.n sum:a at 197

Slmmn_t, sunra at 181-182




31. A child’s involuntary participatien in the ‘canspiracy of silency’
will foster feelings of quilt and shame. The abuser may, as he did in this
case, construct the sexunal encounters in such a way that she is mede to
feel she insticated the sexual contact. She will came to perceive herseif
ability to determine right from wrong and real from unreal, as they beceme
entrapped in the abuser‘s definition of what he is deing to them.

Case on Appeal: Volume I at 66, lines 26-32; at 95,

lines 6~11; at 107, lines 28-30; at 217, lines 27-28; at

218, lines 3-6; at 277, lipes 24-30; at 306, Llipes

12-20; at 327, lines 23-28 '

Allem, surra at 616
Salten, supm Suora at 197-199

32. Child victips develop an array of defensive mechanisms in order to
accommedate or survive the reality of ongoing sexual molestation. These
censtellation is peculiar to childhoed sexual assault and has been coined
"Post-Traumatic Stree Disorder* or "Post-Incest Syrdrame”.

Case on 2Appeal: Volume 1 at 66, lines 3-6; at 101,
lines 9-12; at 193, lines 18-32; at 196, lines 9-10; at
207, }_mes 21—28- at 208, lines 26-32; at 209, lines
3-23' at 225, JJ.I'JES 15-30; at 304, lines 7-19

Handler, supra at 716-719

lamm, J. "EBasing Access to the Caxts for Incest
Victims: Towamds an Equitahle Application of the
Discovery Ruls" 100 Yale Law Jcm:na.}. 2187 (1991) at 2198
Rosenfeld, A. "The Statute of Limitations Barrier in
Childhood Sexmal Abuse Cases; The Egquitable

Rgléedy" {1989] 12 Harvard Wamen‘s Law Jourpal 206 at
208-210
Summit, sumra at 184-186

33. Victims of childhood abuse often experience a sense of

powerlessness, particularly relative to the perpetrator, a loss of
self-esteem and a loss of confidence of those traditicnally in a positien
of trust or authoarity.

Case on Appeal: Volume I at 105, lines 27-32

Volume IT at 410, lines 7-8

Finklehor & Brown, sumra at 532
Salten, suora at 200-201

34. Despite the operation of these overwhelming psychodynamics, same
victimsdisclosetheiramsewhileitisstilloccurr:ing. The response o

- 10 -



the disclosure is critical. If the child’'s disclosure is validated and she
receives appropriate professicnal interventicn, her chamce of proceeding
ctc a path of recovery is good. If family members pressure her to
suppress or retract her story or if her disclosure is met with disbelief or
lack of urderstanding, her victimization will became imtensified. She will
likely recant and represas the abuse.

Case on Appeal: Volume I at 74, lines 2-33; at 75,
lines 4-9; at 134, lines 8-32; at 135 lines 3-8, 14-32;
at 136, J_mes 3= 32, at 234, lines 7- 23 at 280, hnes
20-22: at 306, lines 27-30

Summi.t, sunra at 186-188

3s. Until recently few professionals had the knowledge or skill to
handle a disclomure effectively. Same even held the view that a disclosure
was as apt to be a lie or fantasy as it was to be the painful revelation of
a terrible tmxth.

Case on Appeal: Volume I at 211, lines 8-32; at 212,

lines 3-29; at 204, lines 20-32; at 235, l.Lnes 23-28

Volume IT at 476, llnes 25=30

Smmit,_sunra_;atlsc
36. Disclosure of the sexmal abuse by a victim does not mean she
understands that it is wromg or appreciates the injuries. There is a
difference between a child feeling the acts are unwanted and invasive and
knowing that her father is wrongfully abusing his parental power. It is
vet a further step to understanding that wrongful abuse gives rise to legal
redress.

Case on Appeal: Volume I at 132, lines 24-32

Salten, supra at 199
37. The injuries of childhood sexual assault are extremely camplex and
marty of them do not manifest themselves until many years after the abuse
ceases. In additicm to the loss of self-esteem, self-respect, confidence
and trust in others is the experience of extreme fear and phohias. Sexual
permissiveness or pramiscuity is a cormon  reaction.  Childhood sesmal
assanlt victims frecquently encounter difficulties in intimate relatioms,
incinding sexual intimacy. They may experience a variety of psychosamatic
problems, such as nightmares, insamia, headaches, gastro-intestinal
problems, or numbness. They commonly suffer from addictive behaviaor,
depressicn, suicidal pericds, self-mrtilation and anxiety.

- 11 -



38.

Case cn Appeal: Volume I at 86, Lines 3-16; at 87,
lines 16-18; at 88, lipes 12-32; at 90, lines 3-11; at
98, lines 21-27; at 103, lines 3-32; at 104, lines
21-32.

Volume II at 311, lines 18-23, at 317, lines 30-32, at
318, lines 3-11, at 409, lines 17-18, at 410, lines 7-8,
10 at 411, line 13. ‘

Gelinas, D. "The Persisting Negative Effects of Incest”,
46 Psvchiatry 312 (1983) at 315-323

Iamm, supra at 2192-2185

A mishandled disclosure reinforces the conditioned silencing by

the perpetrator and resuits in further psychelogical repression and damage.
Italsominfmstheviztim’sviwthatsheistublm.

39.

Case on 2Appeal: Volume I at 326, lines 7-28; at 329,
lines 22-32; at 330, lines 3-22.

It is submitted that the dynamics of childhood sexmal assanlt as

injuries until mature adulthood, for the following reasons:

(1)

(2)

(3)

(4)

(3)

(6}

(7)

The very nature of the injuries amxi their latent manifestation
render them inheremtly imperceptable;

She has been subjected to years of conditicning by her perpetrator
to remain silent about the atusive relationship;

If she has attempted to disclose the abuse and this disciosure was
acconpanied by family pressure to recamt or  inappropriate
professional advice, the pressure to remain silent will be
reinforced;

As a result of the abuse and any cutside reaction to it she has
develcped deep mistrust of authority figures and has  been
cenditioned to believe any further revelatien of the abuse will be
met with disbelief:

In arder to sixrvive psychologically she is actively engaged in
ways to repress, forget, minmimize or demv the realities of the
abuse;

She feels guilty and complicit about the abuse and therefore does
not identify the perpetratcr as the wrongdoer;

Sociery has yet to fully recognize, understand and be receptive to
the problem.

-12 -



40. As a result of these factors, and becanse the injuries do not
manifest themselves until much later in life, victims of childhood sexual
assault do not appreciate the newis between their injuries and the seomal
assanlt. It 1s necessary for a victim to make the causal connectien
between the assanlt and her injuries, for her to identify the perpetrator
Case on Appeal: Valume I at 100, lines 4024; at 101,
lines 9-32; at 107, lines 20-32; at 108, lines 3-8; at
215, lines 7-17; at 218, lines 19~23; at 219, lines
3=-16; at 222 at line 29, at 307, limes 305; at 313,
lines 8-10, at 314, lines 23-25; at 319, lines 20-24; at
320, lipes 14-18,; at 2330, lines 11-32; at 338, lines
26=~30; at 335, lines 3-22.
41. Victims often require appropriate professicnal intervention before
they are able to realize that they are innocent victims and shift the blame
to where it beiongs. Appropriate therapy assists victims in  appreciating
the cause of their injuries and in overcaming their overwhelming sense of
powerlessness in crder to do samething about it.
Case cn Appeal: Volume IT at 285, lines 16-21; at 328,
lines 11-26; at 331, lines 3-9; at 340, lines 14-16; at
367, lines 18-21; at 386, lines 16~29; at 389, lines
6-23.
42. Professicnals with expe.r:.an:e ar expertise in childhood sesxual
abuse realize that even when a victim discicses abuse she may he
psychologically unxeady to relate the details or deal with it. Until she
is ready, it would be inappropriate, and perhaps negligemt, to insist that
she explore the issue in her therany.
Case on Appeal: Volume I at 261, lines 5-30
43. IEAF submits that in light of these dynamics, a victim of
childhood sexual abuse should not be expected to commence suit until:
(1) there is a substamtial manifestaticn of her injuries;
(2) she appreciates that the coxuct of the perpetrator is
wrongzul;
{3} she cavsally connects the torticus act with  her
injuries; and
(4) having regard +o all the particular circumstances, it
would be reascnable for her to do so.
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To bar a victim of sexpal assanlt from legal action against the perpetratar
protection and benefit of the law.

D. Limitation Law As A Barrier to Civil Redress
44. Limitaticn pericds have been framed to embwace the interests of
particular raticnale of limitation pericds being identified as follows:

(1} the desirability of having an assessment of the evidence while the
memcries of witnesses are relatively fresh and reliable;

(2) a comcern for potential deferdants in gramting them a period of
repose in which they need no longer be concerned about potential
lawsuits;

(3} a need for diligemce on the part of potential claimants to ensure
that the rescurces of the judicial system are directed towards
current problems. The imposition of limitation periods is thought
to promt early settlement thereby minimizing the dismuptive
effects of unsettled claims cn cammercial intercourse.

Bardier, supra at 719-721

Hartnett, E. "Use of Massachmsetts Discovery Rule by
Adnlt Survivers of Father-Danghter Incest” 24  New
England Iaw Review 1243 (1990) at 1253

Rosenreid, supra at 211-212

45. An application of the raticmale for limitation pericds to
childhocd sexual assaunit does not disclose a need for a strict
interpretaticn in that:
(1) Due to statutory tolling of limitation pericds umtil the age of
majority evidence in these cases is inevitably stale in any event;
(2) There is no equitable ratiomale for allowing perpetrators of this
worry witdle their victims suffer the consequences for the rest of
their lives;
(3) Failure to initiate early action results, not from lack of
diligence on the part of victims but rather an inability which 1is
a direct result of the torticus act.
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W.K.L. v. R., (Unreported May 16, 1991), Reasans for

Judgment by Mclachiin, . (S.C.C.) at 11
Lamm, J., sumra at 2198
46. In recognition of the principles and policies on which it is

founded, the law of limitaticns allows for an extension beyond strict time
frames in order to preserve actions in appropriate circumstances. Thisg is
achieved through statutery extensions in cases of minority or unsoundness
of mind. Additienally, through the application of the doctrine of
reasonahle  discoverability courts have tolled the application of a
discovered by exercise of reasonable diligence, the material facts an which
the cause of acticn is based. Furthermore, the courts have applied the
princinle of frawhilent concealment to extend limitation perieds in
circumstances where it would be inequitable to allow the defendant to
assert such a bar.

Secticn 47 of the Limitations Act, R.S5.0. 1980 c. 240,
as amended
Central Trust Campany v. Rafuse, [1986] 2 S.C.R. 147
Qerin v. R., (19847 2 S.E TR, 355

47. Courts have recognized that limitation pericds should be
imterpreted libermlly in order to satisfy the cbjective of securing an
opportunity for a plaintiff to seek redress for wrongdoing. “Where two
interpretaticns of the statute are possible, reascn favours the cne which
enables the plaintiff to bring his acticn.”

Papamemwlooouios v, Bd. of Education far the Citv of
Toronts (1988), 56 O.R. (2d) 1 (Ont. C.A.] at 7

48. It is submitted that the circumstances of childhood sexual abuse
demand an accommodation of limitations law so as not to demy recovery to
victims whose delay in bringing an action is not a result of their own lack
of diligence it is generally the result of the very attrilwtes for which
they were targeted by the abuser.

49. TEAF submits that an expansive interpretation of limitaticns law
as applied to childhood sexual assanlt would also be consistent with the
purposes and policies of tort law. While the principal purpose of tart law
is to compensate the plaintiff for damages, deterrence is also recognized
as cone of its fundamental purposes. This is particularly so for torts of
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intertion.
Linden, Allen M., Studies in Canadian Tort Law
(Toronto: Butterworths, 1982) at 6, 23
Williams, Granville "The Aim of Tort law" Current Iegal
Problem 137 (1951) at 144, 172

50. The suit of a victim of childhood sexual assaunlt should be
preserved in order to ensure that both policy cbijectives of tart law are
achieved. The ongoing and insidicus nature of the injuries resulting from
childhood sexual assault can result not only in significant ongoing expense
far the individual plaintiff, but can comstitute a drain on the public’s
resources required to rehahjlitate plaintiffs. Public policy would dictate
a shifting of these financial burdens to the perpetrater of the injuries.

51. Similarly, the concermn for deterrence demends an  expansive
interpretation of limitations law. The intemtiomal tort of childhood
seomal abuse is an eqregious wrong, the deterrence of which is of greater
social importance than the individnal right of a sexual offender to escape
liahility by the operaticn of a limitation pericd. This balance can conly
be achieved if the defendamt is prevemted frum relying on a delay which, in
many cases, his own conduct has created.

52. In holding that a sexual assanlt case pending before the criminal
court shauld proceed, notwithstanding delay, this Court confirmed that
delay in reporting sexmal abuse is understandahle and affirmed that a
"judicial statite of limitations woild mean sexmal abusers would be able to
take advantage of the failnre to repart which they themseives, in many
cases caused.” This principle is equally germaine to the civil comtext.

W.K.L. v. R., Sarra at 10-11

E. The Doctrine of Reascnable Discoverabilitvy as Arplied to Childhood
Sexual Assanlit
53, The traditicnal limitaticns rule that the date of accrual of a
cause of acticn is the date of the wrongful act giving rise to the claim,
"deveicped against the relatively unsophisticated backdrop of barroom
brawls, intersection collisions, and slips and falls...” In many contexts,
including assault, this rule is not unreasonable as the comnection between
the defendant’s act and the plaintiff’s injuries is usually apparent at the
time. For examnle, it .is not unreascmable to expect the victim of a car
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accident ta realize that injury has resuited or will likely result.
Martinez-Perrer v. Richardsen-Merrell. Inc. (1980), App.
164, 105 Cal. Rptr. 5591 (Cal. C.A.) at 535

54. Canadian Courts have recognized circumstances where this
cormecticn is  not readily apparent. Courts have held that it would be an
injustice to bar a plaintiff from bringing a claim if she was unaware of
its existence, even if a lengthy delay has passed. This Court has held
that a canse of acticn in tort could not accrue umtil the plaintiff had
discovered or ought reascnably to have discovered by the exercise of
reascnable diligence the material facts on which to base a claim. While
this could lead to greater exposure for defendants, it would be a greater

Central Trust Co. v. Rafuse, [1986] 2 S.C.R. 147 at

223-7248

City of Ramioops v. Nielson, [1984] 2 S.C.R. 2 at 40

Consumers Glass Co. Ltd. v. Fordation of Canada Iitd.
(1985), 51 O.R. (2d) 385 {Omkt. C.A.} at 399-400

55. The tem "injury” is not synomymous with "wremgful act® but is a
separate legal concept referring to the damages cansed by the wrongful act.
Thns, discovery of "injury" means discovery of the damaging effects of the
wrengful acts, not discovery or knowledge of the acts themselves. The
discovery rule will apply in cases where the deferdant’s act would not
serve to put the reascnable plaintiff on notice that injury will ensue from
that act.

Central Trust Co. v. Rafuse, sumra at 223-224

Consumers Glass  Co. 1td. v. Foundation of Canada Itd.,

Sumra at 399-400
56. In actions for personal injury or professiomal negligence, the
running of the limitatien pericds pmrsuant to the RBritish Columbia
limitation statute is postponed until such time as a reasonable persen
acquires appropriate advice. The law recodnizes that it may be diffiemit,
even irpossible, for persons to ascertain the casual commection between an
wrongful act and a subsegquent injury without such advise. The statute also
directs the court to consider the plaintiff’s own interests and
circumstance in determining when the plaintiff ought to be able to bring an
acticn. Accordingly, circumstances such as the relaticnship of the
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plaintiff to the deferdant (for example an employee—amployer relationship)
and the availability of appropriate advice would be circumstances relevant
to the determipation of the date the limitation pericd cammences.

Evans v. Vancouver Port Corporation, (1989) 42 B.C.L.R.
{2d) 174 (B.C.C.A.) at 183
Limitations Act, R.S.B.C. 1979, c. 236 Secticnm 6

57. Even in the absence of specific statutory lanquage, American
Courts have adooted 2 similar approach in products liability actions.
Until a pla.mt.z.ff receives the relevamnt medical diagnosis which comnects
the symptomotology to the nxdons substarnce or device, the limitation
Allied Resin Corp. et al v. Barry J. Waltz 559 N.E. 2d
390, at 393 (Ind. App. | Dist. 1390)

Bardo v. P.P.G. Indusiries Inc, , 881 P.2d 956 (Mont.
1989) at $61-962

58. In medical malpractice suits, the cause of action accrues when the
plaintiff becomes aware of his or her injury and when he ar she discovers
the cansal relationship between the harm and the defendant’s miscondnct, an
msthatalmstimaﬂablyrequi:esmdicalcrprofessjml
knowledge.

Gaudet et al v Levy et al (1984}, 47 O.R. (2d) 577 ((nt.
H.C.) at 582-583

v. ELi Lilly & Co. 371 A2d 170 (New Hampshire
3.C.y at 172-174

59. In ail of the aforemsmirioped awthorities, the date for detenmining
when the limitatjon period starts running depended upen the nature of the
harm and how that harm could reascnably be ascertained. Since the injuries
occasioned by childhood sexual assault are primarily psychological and
extremely camplex, and becanse long-standing blocking mechaniems have to be
overcame, sSurvivors often require professicnal assistance to recognize the
cormecticn  between the sexual acts and the resulting emotiomal,
psychological, and social damage they have suffered. Generally it is only
when a surviver emters therapy that amy meaningful understanding of her
injuries can be develooed. Accordingly, a reascnableness standard for the
harms caused by sexual assault would postpone the limitation period until a
plaintiff, acting diligently, receives approrriate professional advice.

-~ 18 -



Case on Appeal: Volume I at 97, lines 8-32; at 101,

lines 11-30; at 207, lines 18-28

Salten, supra at 202
60. Delayed discovery must also be understood within the context of a
society in which childhood sexnal assault, until very recently, was never
publicly acknowiedged or very well understood.  Survivers have been
powerfully silemced by the social unwillingness to deal with the problem
and by the stigmatization of those survivers who dared to name the harm.
Such an atmosphere impeded survivers like the appellant, and thousands like
her, from uncovering the link between their injuries and the abuse they
suffered as children. Instead, it comtributed to keeping the comnection
obscured. Precisely becanse childhood sexual assault is poorly understocd
and its manifestations primarily psychological, professicnal intervenmtion
cause.

Allen, sunra at 630-631

61. Childhood sexual assault canses deep-rooted injuries which are
exposure, than to injuries cawsed by a car crash or simple assanlt. While
there is no Canadian caselaw directly on paint, courts in the United States
have carefully ccmsidered the particuiar dynamics of incest in applying the
delayed discovery doctrine.
Evans et al v. Eckeiman et al, 265 Cal. Rptr. 605 (Cal.
App. 1 Dist. 1990)

Bamrer v. Hammer, 418 N.W. 2d 23 (Wis. App. 1987).
5 i v. Hldebramxd, 736 F. Supp. 1512 (8.D. Ird.
1990)

Jahmson v, Johnson and Jolmson, 701 F.Supp. 1363
(N.D.II1. 1988)

L.i_gda_ih:!:z v. Lindabury, 552 S.0. 2d 1117 (Fla. App. 3
Dist. 1989)

Osland v. Osland, 442 N.W. 2d 907 (N.D. 1989}
Petersen v. Bruen 792 P.2d 18 (Nev. 1990)

62. A recent decisicn in the English Court of Appeal recognizes that
delayed discovery must be applied in a mamner that is responsive to the
unicue dynamics of childhood sexual assanlt and, further, in a way that
res:cgnizes_that the delay is a direct result of the wrongdoing of the
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abuser. While interpreting a different statutory regime that Court held
that the limitiations pericd was tolled until the plaintiff:
{a) knew that her injuries were "sericus" and sufficiently sericus to
institute proceedings; and
(b} knew or cught reascmably to have known that the injuries were
attributable in whole or part to the actions of the defendant.
In assessing the later cxiteria the Court tock into account the nature of
the injuries, the impact of those injuries and the lack of public awareness
Stubbings v. Webb (1991), 3 WWR 383 (Eng. C.A.)

F. Fraudulent Concealment as Applied to Childhood Sexual Assault

63. The principal of frandulent concealment has been applied to temper
the strict applicaticn of limitaticn pericds in circumstances where it
would be inequitable for the defendant to rely on such a defence. Frand,
in this conmtext, is used in the broadest sense to include not only camxn
law frand but other intemticnal wronogdoing, where 1t would be against
conscience to allow the defendant to avail himself of the lapse of tima.
64. The statutory limitation peried will be tolled, as a result of
concealed frand, until the plaintiff discovers the framd or with reascnable
diligence cugirt to have discovered it.

Archer v. Mogs, {19717 1 All E.R. 746 (Eng. C.A.) at 750
Masale & Remwick Ltd. v. Underwriters’ Survev Burean
ftd. et al, [1940] S.C.R. 218 at 244

tt, Themoson & Co. v. Pigott, [1941) S.C.R. 520 at
530

Pigott et al v Neshitt Thompsen & Co. Ltd., [1939] O.R.
b6 (Cnt. C.A.) at 82-83

Underwriters’ Survey Burean Itd. et al v Massie &
Rermck Lid., [1937] EX.C.R. 103 (EX. Ct.) at 126-128

65. The classic definitien of equitable framd adopred in fraudulent
concealment jurisprudence is as stated by Lord Evershed:

"It is I think, clear that the phrase covers conduct

which, bhaving regard to some special circumstances

between the parties concerned it is an uncxmscionable

thing for cne to do towards the other.”

Kitchen v. Roval Air Forces Ass‘n et al, [1958] 2 All
E.R. (241 Eng. C.A.) at 246
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66. while the finding of equitable frand has not been restricted
to circumstances where same duty is owed by the defendant to the plaintiff,
the nature of their relaticnship is taken into account in determining
whether equity should intervene on behalf of the plaintiff to relieve
against a statutcry limitation peried.

Guerin et al v. R., surra at 389-3390

Kitchen v Roval Afr Forces Ass‘n et al, supra at 246

Phototincoaulos v, Phototinopoulos et al  (1989), 31

C.P.C.. (2d) 267 (Alta.C,.A.) at 273-275

Public Trustee v. Mortimer, et al (1985), 49 O.R. (2d)

67. Far an\applicatimcfthedcct:ineoffraumlentmalumt,it
is not necessary for the wrongdoer to take active measures to prevent
detecticn. By saying nothing the tortfeasor keeps 1t secxet. In an
assanlt acticn where the natire of the assaunlt is "firtive and secret“ the
dectrine will be imvoked to the benefit of the plaintiff.

@Querin et al v. R., sumwa at 389-390

Ki%v.&cyala:.rf‘umesl&ssnetal;slm

Massie & Rermwick Ltd. V. Underwriters' survey Burean

Ttd. et al, supra at 241

Neshatt, Thampson & Co. v. Pigott, supra at 530

Phetotinoooulics  v. Phototincooulos et al, supra at
213-275

68. TEAF submits that, in the context of childhood sexuzl azbuse, the
concept of frandulent concealment arises becanse the perpetrator's conduct
is both wilful and secret. In many cases, the perpetrator goes further and
takes active steps to ensure that his victim does not disclose the abusgive
relaticnahip to either members of the family, outsiders or both. A
more of the following ways:
(1) by applying subtle intimidation throwgh the use of authority over
thech:.fbd,
(2) by creating a context of physical punishment or dominaticn;
{3) by threatening the victim abart what might happen to her or the
family if she were to disclose;
(4) by the use of rewards or inducements aimed at soliciting
cmphancemththeu:mantedse:malcorrtactandatnamtammgthe
silence;
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{5) by placing pressure on the victim and the family if the victim
Handler, supra at 715-717
Salten, supra at 196-199
Summit, sumra at 181-184
69. It is submitted that the reliance on equitable principles is
particularly compelling to relieve against armticuated limitation pericds
certain groups such as wamen and children and which are cut of touch with
Public Trustee v. Mortimer, sunra at 753-754

70. To the extermt that the Ontario statute of limitaticns may bar
acticns such as this one it is submitted that it was formiiated in an em
when professicnal and public awareness did not appreciate the dynamics and
extent of childhood sesmal assanit and is neither relfective of noar
respensive to a contemporary analysis of the problem.

Repcrt of The Limitations 2Act Consultation Group:

Recommendaticns for a New Limitations Act (Ontario

Ministry of the Attcimey General, March 1991)
71. It is submitted that in recemgition of the equality rights of hoth
wamnen  and children under the Charter, eguitable doctrines such as
fraudolent concealment should prevail over a narrow application of
72. ° 1EAF submits that this Court shauld give consideraticn to the
application of fraudnient concealment in this case notwithstanding the lack
ofspeuﬁcreferemetothedoctrmeasareplytcthelmtatxmsdefm
in the pleadings or in argument at trial.
73. An appellate court will censider an issue on appeal which was not
Pleaded, proceeded with, nor arqued at trial, if it 1s satisfied beyond
douabt, that it has before it all the facts bearing upon the new cantenticm,
as campletely as would have been the case if the cmtroversy had arisen at
the trial. Accordingly, a new issue will not be allewed if there is no
evidenciary basis at trial cr if the opposing party has missed an
cppartunity for rebuttal.

Canadiana Towers Itd. v. Fawcett et al (1978), 21 OQ.R.
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Cannecticut Fire Insurance Campanv v. Kavananagh, [1892]
A.C. 473 (Eng. H.L.} ar 480

K.M. v. BM. (Unreported,November 14, 1989), Rezsons far
Judgment. by Howland, C.J.0.) (Omt. C.A.)

Lamb and Miller v. Kincaid and RKrober, [1907] 38 S.C.R.
516 (S.C.C.} at 539

Scarborouah  Golf & Coamtry Club Ltd. v. Clevy of
Scarborouan et al, (1988), 66 O.R. (2d) 257 (Ont. C.A.)
at 2e9

Shaver Hospital for Chest Diseases v. Slesar et al,
11979y, 27 Q.R. (2d} 383 (Omt. C.A.) at 388
Thamson v. Lambert and Lambert, [1938] S.C.R. 253 at 269

74. It is submitted that all evidency aspects of fraudulent
concealment, including the nature of the unconsicnable act, +the
relaticnship between the parties, the role of the defendant in concealing
the wrongdoing and the “discoverahility” of the camse of action by the
plaintiff were all fully canvassed, both in the pleadings and the evidence
at trial. Although frandulent concealment is a new legal formlaticn of
the plaintiff’s case it raises the identical evidenciary issues as do the
issues of fiduciary duoty, unsocundness of mind and reasonable
discoverahility, all of which issues were raised in response to the
Case cn Appeal: Volume I, Statement of Claim, pages
1.13, Statement of Defence of the Defendant Herbert
Metzger, pages 15-22
75. The issue of whether the plaintiff discovered ar cught reasemably
to have discovered her cause of action was central to the theory of the
case as litigated at trial. BAs such, a substantial portiom of the trial
erttailed evidence regarding her ahility to discover her cause of acticn and
Case on Appeal: Volume I; Preliminary Obijecticn at 47;

Volume VI; Ruling of the Homourable Mr. Justice Malomy,
dated Jamary 22, 1988 at 1133-1136

76. Extensive questioning of the appellant, the repsondent amd
Mmercus experts at trial was specifically directed at the perpetrator’s
attempts to conceal the abusive relationahip to demonstrate to the court
the unigque dynamics of childhood sexual assanlt and, in particular, to
convey to the court how this conditicned siltencing affected the plaintiff’s
ability to discovery her injuries.
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77. Considerable evidence was tendered at trial on the respondent’s
usge of rewards and inducements, physical punishment, direct threats and
other attempts to ensure the appellant‘s silence and later recantation once
she had disclosed the sexual acrivity to cutsiders.

Case on Appeal; Volume I, Karen Marciano,

examination-in-chief at %9, &0, 64, 67, 68, 71, 74 ard

75; Karen Marciano, cross-examinaticn at llU 135, 138,

137, 141, 142; Ba::bara Pressman, exam:.natz.on—m—cm.ef at

213, 214, 219, 220,  224; Bartara Presaman,

cross~examination at 233, 234;

Volume IT, Dr. Licnel Mausberg, exaimination-in-chief at
326, 329;

Volume IIT, Herbert Metzger, examinatione-in-chief, at

650, ©58, 662, 680, 781, 682;

Volume IV, Herbert Metzger, cross—examinaticn in chief,

at 737, 741, 742, 743, 744, 745, 746, 747; Dr. Ronald

Iangev1ne examlnatlcnrlnrchlef at 847, 850, 851;

Volume V, Dr. Remald Langevine, cross-examination at

911, 913
78. It is repsectfully submitted that the appellant placed in issue at
trial her father‘s attempts to conceal his conduct and secure her silence.
The respondent had ample opportunity to cross-examine the appellant on this
issue and did so. |

Case on 2Appeal: Volme I, Karen Marciano,

examination-in-chief at 59,.60, 64, 67, 68, 71, 74 ard

75; "Karen Marciano, cross-examlnatlcn at 110, 135 136,
137 141, 142

79. The respondent was also guesticned by his counsel and subjected to
cross-examination on these allegaticms. Be had ample oppartunity to provide
explanation regarding his alleged corncealment while in the witmess box.
Case on Appeal: Volume ITI, BHerbert Metzger,
examinaticn-in-chief, at 650, 659, 662, 680, 681, 6B82;
Volume IV, Herte:t;bbnger, CIDSS—emelnatlcn in chlef
at 737, 741, 742, 743, 744, 745, 746, 747.
80. The fact that a perpetrator must conceal the abusive relaticnship
in order to ensure his victim’s sexual accessibility was discussed by many
of the experts at trial. Evidence was tendered by these experts beoth in
relaticn to the appellant’s allegations that the perpetrator attempted to
conceal his conduct and in the larger context of how this conspiracy of
silence affects victims of sexual abuse. The respondent had ample
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opportunity to cross-examine the experts on this evidence and in fact did
so.

Case on Appeal: Veolume I, Barbara Pressman,
cross-examination at 233, 234 Volume II, Dr. Licnel
Manshery, examination-in-chief at 326, 329;

Volure IV, Dr. Ronald Iangefine, examination-in-—chief,
at 847, 850, 851;

Volume V, Dr. Reomald Langevine, cross-examination at
911, 913

81. LEAF submits that the facts bearing cn the issue of the
respardent‘s  attempt to secure the appellant’s silence, therehy concealing
his cancuct, were all inclunded in the extensive examinaticn-in—chief and
cross-examination of mmercus witnesses. Therefore, it is respectfully
submitted that the court had befare it all the facts bearing upon this new
issue of fraudulent concealment as completely as would be the case had it
been pleaded and argued at trial.
82. A perpetrator’s concealment of the abusive relationship, commonly
referred to in the social science literature, case law and scholarly
articles, as his "silencing" is a key factor in understanding the dynamics
of childhood sexual abuse and its impact on the victim,

Bandler, supra at 715-717

Salten, sumwra 196-199

Summit, supra 1281-184
83. Having regard to the special relationship between the plaintiff
and the defendant, particularxly in cases of childhood sexmal assault, LEAF
submits that equity campels relief acainst any applicable limitatien peried
which works to the benefit of a defendant. It is submitted that framxdulent
corncealment 1s an appropriate legal characterization of an abuser’s
"silencing" behaviour.
84. The applicability of the doctrine of frapdulent concealment or
equitable fraud to cases of childhood sexual assanlt has been advanced by
several legal scholars and, it is submitted, ocught to be considered by this
Court.

De Rose, D. "Adult Incest Survivors and the Statite of
Limitaticns: The Delayed Discovery Rule and Iong-Term
Damages” (1985} 25 Santa Clara Law Review 191 at 197-199
Handler, sumra at 722-729

Rosenfeld, supra at 216-219

Salten, supra at 208-211
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85. The Intervener submits that this Ceourt cocught to consider the
application of the principle of frandulent concealment because:

(1) the factual basis for it was pleaded in the Statement of Claim and
elaborated in evidence at trial;

(2) all of the facts bhearing upon this argument are as completely
before this Court as they would be had the arqument been advancerd
at trial;

(3) the legal analysis adopted by this Court in this case will have a
significant impact on the sex equality rights of many Canadian
wapen and children and, therefore, this Court cught to consider
every applicable argument; the correct legal characterization of
an abuser‘s "silencing* conduct is key to this analysis.

G. Childhood Sexual Assanlt is a Breach of Fidueciary Duty

86. It is respectfully submitted that a parent stands in a fiduciary
relaticnship to his or her child and therfcre owes a duty to that child, a
breach of which will give rise to a cause of action far which there is no
statirtory limitation peried. The equitahle defence of laches may, however,
be invoked to limit an action for breach of fiduciary duty in appropriate
clroumstances.

87. Althocugh the parent—child relaticnship does not fall within the
traditiomal categories in which fidueiary chligations have been imposed, it
possesses the three general charactevistics, which i1f present, should
attract the imposition of a fidueiary cbligetion. The categories of
fidneiary relationships are not closed axd should be found to exist where

(1) The fiduciary has scope for the exervise of same
discreticn or power.

(2) The fiduciary can unilaterally exercise that power of
discreticn so as o affect the beneficiary’s legal cor

(3} The beneficiary is partieniarly vuinerzble to or at the
mercy of the fiduciary holding the discretion or power.

Egame v. Smith and Smith, [1987], 2 S.C.R. 99 at 134,
136

Glerjnetalv._{{;,smraatfl%
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Lac Minerals v. International Corcna Resources, [1989} 2
S.C.R. 574 at 599, 645-646

88. A parent has ccnsiderable scope for the exercise of power ancd
discretion over his ar her child. Parental power includes the ability to
mke decisions regarding a child’s health, edneation and spiritval or
religicus upbrineging. Parents have the authority to seek campliance with
certain rules andtciuposeasystanofdisdpl_ineimolvingavarietyof
measures such as physical punishment, the deprivation of social contact,
the withdrawal of privileges or the giving of benefits and rewards. A
parent has power cr discretion over virtmally every aspect of a child’s
life.

89. Eurthemnre,themmtisabletounﬁ.aterauyemrcisethepcmer
or discretion so as to affect the child’s legal or practical interests. A
child is essentially powerless to comtrol or comsent to the exercise of
parental power and, accordingly, the parent-fiduciary is able to exercise
his or her discreticon unilaterally. In the context of incest, this ig
often achieved bymisrepresentingthena:tureoftheperpetratar‘sactims
tothevictim;hemydefinetheamseassexeducation,agmueornamral.
S0. The exercise of parental power or discreticn affects the interests
of the child as beneficjary in both the-legal and practical sense. Only a
parent or legal guardian has the awmthority, in law, to consent to medical
‘treatment on behalf of the child, to register the child in an educaticnal
institution, to cbtain a passport for the child, to change the child’s
name. Itisassmnedthatinexercisingthisautho:ityapamntwillactin
the child’s best interests. The exercise of paremtal power or discretion
also affects the practical interests of the child, in so far as a child’s
social and material realities are largely created by parental choices,
91. Madam Justice Wilson, (as she then was), comments in dissent that
"Todenynaﬁ.efbecauseofthenamreoftheinterestinvolved, to afford
protection to material interests but not to human and persenal interests
would, it seems to me, be arbitrary in the extreme... ncn-economic
interests should also be capable of ‘protection  in equity through the
imposition of a fiduciary duty.” A child’s interest in his or her physical
or psychological integrity should be afforded equitable protection threugh
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the imposition of a fiduciary duty upon his or her paremt.
Frame v. Smith and Smith, swra at 143

92. The fipal feature, namely, that the beneficiary is peculiariy
vulnerable to the fiduciary holding the discretion, is considered by Mr.,
Justice Sopinka to be "indispensable to the existence of the relaticnship.”

Iac Minerais v. Internaticnal Coroma Resources, sunra at
559

93. The hallmark of a fiduciary relation is ane in which there is
implicit dependency, where cne party is in a position of disadvantage or
where one party is at the mercy of ancther’s discreticon.

Lac Minerals v. International Corona Resources, supra at
599600

9. Relying upon the Oxford English Dicticnary definitiem of
"“tualinerablet, this Court stated that "Persons are vulnerable if they are
susceptible to harm, or cpen to injury. They are vulnerable at the hands
of a fiduciary if the fiseiary is the cne who can inflict harm®.

Lac Minerals v. Internaticnal Coronma Resources, sunya at
662-663

95. A child is dependent upon his or her paremt not cnly for physical
survivai but for his ar her social, psychological, emcticnal, intellectual
and spiritual development and well-being. A child’s vulnerahility or
susceptibility to harm at the hands of a parent camnot be compared to amy
cther relaticnship. The hamm can be physical, psychological or material in
nature; it can even be fatal. Trust is implicit in the nature of the
relaticnship. A child’s peculiar vulnermbility is recognized in  law.
Family service agencies are vested with statutory anthority to apprehend
children in need of protection. Parental Zfailure to provide the
necessaries of life for a child under the age of sixteen vyears is
specifically recognized as a criminal offence.

Criminal Code, R.S.C. 1970, c. C-34, Section 214-215
96. LEAF summits that all of the essential elements of a fiduciary

relationship exist between a parent and his or her child, It is further
submitted that sexual interference, sexnal exploitaticn, sesaal assanlt ar
incest perpetrated by a parent against his own child is a breach of a
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parent’s fiduciary cbligation to act lovally amd in the child’s best
97. Canadian Courts have specifically referred to the parent-child
relaticnship as an example of a fidueiary relaticonship. Iegal scholars
canfirm that the parent-child relationship fits within the Ffiduciary
principle.

Follis v. Albemaste TP et al, [1941] 1 D.C.R. 178
Benderson et al v. Johnsonm et al, [1956] 5 D.C.R. (2d)

524 at 533
Lac Minerals, supra at 606
Shepnera, C.J., "Fiduciary Classifications* (1936)

The law of Piduciaries 21 at 30

98. When the same conduct gives rise to altermative canses of actieonm,
a Court ought to pemmit the action to be framed so as to affcrd the
approoriate remedy.

Frame v. Smith and Smith, supra at 149-150
lac Minerals, suora at 631

99. Further, if a canse of acticn at common law is statirte barred by a
limitation pericd but the facts also give rise to an eguitable claim to
which the limitations peried does not apply, the Court ought to permit the
claim in equity and provide equitable relief.

Nocturn v. Lord Ashburten, [1914] A.C. 932 (Eng.H.L.) at

987
100. It is respectfully submitted that this Court ocught to pexmt
sexnial assault survivors to frame their causes of action in equity to
escape the effect of any statutcry limitation pericd, so as to ensure their
access to justice.
101. This Court held that “The essence cf the impositicn of fiduciary
cbligation is its wutility in the promotion and preservation of desired
social behaviour and instititions...” The imposition of a remedy which
restares an asset to the party who would have acquired it but for a breach
of fiduciary duties or duties of confidence acts as a deterrent to the
breach of duty and strengthens the sccial fabric those duties are imposed
to protect”.

lLac Minerals, supra at 6§72-673
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102. It is submitted that the imposition of a remedy on incestuous
parents will act as a deterrent to the hreach of parental duties, will
proncte healthier familial relations and will affcrd child victims the
protection from sexual assault they curremtly lack.

PART IV: CRDER REQUESTED

103. It is submitted that the Judgment of the Honcurable Mr. Justice
Maleney, dated Jamary 22, 1988 be set aside either to let the jury verdict
stand or so that the defendant can be found liable for damages for hreach
of his fiduelary duty.
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AL, of which is respectfully submitted

/@sz/éﬁﬂ

Ela.zabethmlxrtyre J

!
Nicole Tellier
Of counsel for the Wamen’s Legal

Education and Action Fund (LEAF)

October 25, 1991
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