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PART I: FACTS

1. The Women’s Legal Education and Action Fund (LEAF) adopts the facts as
set out in the Respondent’s Factum.

PART T1: POINTS IN ISSUE

2. This case raises issues of the interpretation of the spousal support
provisions of the Divorce Act in a mamner consistent with s. 15 of the
Charter, including:
a) principles for assessment of economic disadvantages and
advantages arising from marriage and marriage hreakdown; and
b} the nature of the obligation to become economically self
sufficient.
PART TTT: ARGUMENT
A. WOMEN'S BOONCMIC DISAIVANTAGE FLOWING FROM MARRIAGE AND MARRTAGE
BREAFDCHN IS A SEX EQUALITY ISSUE

i) The Relationship between Women’s Economic Disadvantage and the
Gender-Based Division of Labour within Marriage

3. Separation and divorce are strongly associated with the economic
disadvantage of women relative to men. Despite recent family law reforms in
the direction of gender equality, including improved property laws, recent
research shows that the poverty rate of divorced or separated women and
children in their custody continues to be extremely high and far exceeds
that of divorced or separated men.

Dept. of Justice, Canada, Evaluation of the Divorce Act Phase II:
Monitoring and Evaluation (Ottawa: Dept. of Justice, Bureau of Review,
May, 1990) at 91-96.

I.emre Weltzman The D;vorc:e Revolution: The Unewpected Social and
g £ - and 'l y i

America, (New York:

The Press, 1985) at 36.
M. McCall, Background Paper: Options for the Reform of the Iaw of
Spousal Support Under the Divorce Act, 1985 (1991). Prepared for the
Dept. of Justice, Canada, at 56-61.
4. Forty six percent of divorced women in a 1988 study had total incomes,
including employment and support income, below the poverty line. In
contrast, only 13% of men who paid support fell below the poverty line. The
average income of male one—person households after marriage breakdown was
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$13,500.00 above the poverty line.
Department of Justice, Evaluation of the Divorce Act, supra, at

93-94,

5. A major factor contributing to women’s economic disadvantage on
separation and divorce, both historically ard today, has been the
differential work patterns of women as compared with men during and
following marriage. Historically, women were almost exclusively responsible
for the wnpaid labour of caring for hame and family during marriage,
whether or not they were also employed in paid work. Men were largely
responsible for the financial support of the family.

Gunderson, L. Muszinski, WO Ao e
(Ottawa: Canadian Advisory Council on 't:he Stat:us of Wcmen, 1990) at
13-14.

6. Despite significant increases in labour force participation, a greater

diversity of marital relationships and gradually changing understandings

and expectations of those entering marriage, women continue to be primarily

respunsible for the unpaid work of homemaking and child care and encouraged

or limted s0 as to make this work their first priority. Women also

generally contimie to be responsible for care of children on separation.
Gurderson, supra at 20, 24-27.

Statistics Canada, i Report (2nd ed.).
{Ottawa: Min. of Supply & Sermces, 1990) at 10, 20 74=75 and B0.

7. Canadian society continues to be organized around a gender-based
division of labour during marriage. Child care and domestic work are
largely treated as a private responsibility. The work world is generally
unresponsive to family needs, having been historically structured on the
assumption of a wife at home.

R. Abella, . 1] Al ! ™13 I 101
Commission on Equallty J.n E:uploynent, (1984) at 28-—29.

8. The gender-based division of household labour has been used to
socially define women as secondary earners who are likely to 1limit their
workforce participation and is associated with the systemic economic
devaluation of childecare, cleaning and other domestic work. As a baesis of
societal organization, this division of labour has exacerbated the unequal
position of women in the paid workforce by contributing to the creation and
perpetuation of systemic pay and employment inequity on the basis of sex.
For individual marrled wonen who work outside the home, the "secondary
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eamer” ideology and the devaluation of skills involved in domestic work
frequently results in discrimination in employment.
Abella, supra at 28-32

9. At the same time, the division of labowr during marriage is gernder~
based in large part because the overall sex segregation and stratification
of the workforce has meant that women are generally paid less, with the
result that it has frequently been econcmically raticnal for the family
that married women rather than men limit workforce participation to address
child care and other family needs.

E. D. Pask and M L. McCall, eds.

3Je  Breakdown: 'j-a_»_-_.. and Child Sipport ., (Cal

Cz.nadlan Researc:h Institute for Law and the Family, 1989) at 56-60.
Abella, supra at 62-69, 245-247.
10. Although the increasing participation of married women in the paid
labour force will often improve those women’s econamic possibilities on
divorce, there are significant negative economic consequences to the
accommedation of paid work to responsibilites for care of cni.dren and
home, and to husband’s career needs.
ii) The Dynamics and Implications of the Gender-Based Division of
Labour within Contemparary Marriages
11. Most married women who are employed, wen those who work full-time in
nor-traditional jobs, continue to bear prime responsibility for care of
children and home with the result that their total working hours are
markedly greater than their husband’s.

Statistics Canada, General Social Survey Analysis Series: Where Does
Time Go? ({Ottawa: Min. of Industry, Trade & Tech., 1991) at 50-54,
58-61.

Statistics Canada, Wopen jn Canada, ggg;:_g at 13 and 26 (Table 20}.

NewJersey  Rowwman & Allarheld, 1985), Chapter

Gunderson, supra at 24-26 and 34. _
12. As a consequence of the conflicting physical and emotional demands of
paid work and responsibilities for home and family, compounded by a lack of
adequate childcare, women are often forced to make sacrifices affecting
their paid work opportimities with which men are not confromted.

Pask and McCall, supra at 56-72.
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National Council of Welfare, Women and Poverty Revisited, (Ottawa:
Min. of Supply & Services, 1990) at 2, 42-53.
13. A significant majority of women with children continue to interrupt
their careers because of matters relating to the home and family, whereas
extremely few men do so.

T.K. Buwrch i 1]
Ministry of Supply & Serv:.c:% Ganada 1985} StatlSthS Canada
Cat. No. 99-955 at 25-27.

P. Robinson Women’s Work Interruptions: Results from the 1984 Family
History Survey (Ottawa: Ministry of Supply & Services Canada 1985)
Statistics Canada Cat. No. 99-962, at 27-29.

14. Work interruptions significantly harm women’s present and future
earning potential. Women who interrupt their employment experience losses
in mmerous employment related areas, including seniority, opportunity for
advancement, development of Jjob skills, opportunity to keep skills up-to-
date, fringe benefits, and the ability to acammulate fubture benefits such
as pensions and disability insurance.

Pisk and McCall, gupra at 56-65.
15. Average lifetime earning power has been estimated to decline by 1.5%
for every year out of the workforce. For occupations requiring post-
secondary education, the loss may be as high as 4.3% per year. The rate of
depreciation rises the longer the period of absence.

E.S. Beninger and J.W. Smith, "Career Opportunity Costs: A Factor in
Spousal Support Determination" (1982), 16 Fam. L. 0. 201 at 207.

16. The longer women spend outside the work foroe, the harder it is to
return., The possibility of returning decreases with age.

D. Boothby, Economic Council of Canada, Women Re-Entering the Iabour
Force (Ottawa: Min. of Supply & Services, 1986) at 11.

17. Women make up the majority of part-time workers and the largest
proportion is accounted for by married women with young children. Part-time
jobs often pay only the minimm wage or little above that, and rarely
involve private pension plan coverage or other benefits.

Statistics Canada, Women_in Canada, supra at 75-76, 87-89.

McCall, supra at 53-54.
18. Women’s responsibilities for care of children also mean women forego
skills development, and employment and promotional opportunities involving
overtime, a demanding work schedule, long hours, travel or relocation.
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P. Hudis, "Commitment to Work and Family: Marital Status Differences
in Wcmnen‘s Earnings" (1976), 38 J. of Marriage and the Fam. 267 at 269
and 276-277.

Pask and McCall, supra at 59.
19. Married wamen are disproportionately concentrated in lower paying jobs
which often lack fringe benefits like disahility insurance and medical and
dental benefits. Where pension plans exist, they tend to be calculated on a
percentage of earnings resulting in the accumilation of low pensions.
Gunderson, supra 102-104.
Statistics Canada, Wamen in Canada, supra at 99.
20. Those aspects of childcare which involve disruption of the workday
fall most heavily on female parents. Women are more likely than their
hushbands to take time off work to deal with child care crises, to stay home
with a sick child or to take children to medical or demtal appointments.
Michelson, gupra at 69-7C.
21. Married immigrant women have historically had high rates of labour
force participation, but are concentrated in the lowest paying and least
secure job sectors. For women with limited official langquage skills, the
fewer opportunities to upgrade these skills compared to husbands mean that
the negative economic consequences of giving priority to responsiblity for
care of home and family are particularly great.

S. Dutt, al Q!

Ihe Sccial Reality of Immigrant Women: A Changing Demographic
Perspective (1989). A Report prepared for The Review of Demography and
its Implications for Economic and Social Policy. (Milticultiralism
Sector, Dept. of the Secretary of State, Canada) at 20-30, 38-43.

A. Estable, Immigrant Women in Capada: Quyent Issues. (Background
paper prepared for the Canadian Advisory Council on the Status of
Women, 1986} at 17-25, 39-46.

22. Wnile most of the economic disadvantage associated with marriage
arises from childrearing responsibilities, it is by no means limited to
that. Women often sacrifice their own career aspirations to help promote
their husband’s careers, including relocation to accommodate their
husband’s job requirements and goals. Next to childrearing, relocation as a
result of their husband’s jobs has the most detrimental financial effect on
women’s employment earnings.
Pask and McCall, supra at 59-560.

J. Mincer (1978), "Family Migration Decisions", 86, J. of Political
Econamy, 749 at 771.
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23. Consequences for women who have accomwodated career to family
responsibilities frequently include: lower education and skills:
deteriorated skills and skills that are not up~to-date as well as skills
that are devalued or unrecognized; lower Jjob level, income and income
potential; poorer employment benefits including pensions, disability
j:sura:nemﬂmenplcymmtimuramemtitlm;poorjcbsmmityam
experience. Women in these circumstances are less able to cope with or
overcome employment and pay inequity, high levels of unemployment and other
such barriers to self Sufficiency as well as illness and disability.
en_and -ed, supra at 2, 38-56.
24, mllemstmmmmmllydlsadmtagedmﬂEMmof
marriage, marriage has significantly benefitted most men. The division of
labour in most homes has enabled husbends to expand their knowledge and
experience in work-related areas, develop a higher income potential than
their wives and achieve more secure employment.

Beninger, supra at 203.

1ii) The Role of Spousal Support in Valuing Unpaid Domestic Labour and

Addressing Women’s Economic Disadvamtage flowing from Marriage
ard Marriage Breakdown

25. Historically, entitlement to spousal support was made available to
women only. When ordered, spousal support has provided scme financial
recognition of the impact that women’s contributions to their marriage and
society, through assumption of responsibility for care of children and
other work in the home, have had on their economic status. As such, spousal
support has advanced sex eguality. However, even where support was
available, women contimued to be economically disadvantaged on separation
and divorce relative to men.

C. Rogerson, "The Causal Connection in Spousal Support Law" (1989), 8
Gan. J. of Fam. Law, 95 at 105-106.

26. Although support provisions are now expressed in gender neutral
terms, women almost exclusively continue to be in the position of needing
spousal support.

Department of Justice, Evaeluation of the Divorce Act, supre at 75, fn.

70.
27. Spousal support awards, including those under the Divorce Act, are
inadequatemﬂhavemlyangmalmpactmredmingmnen'spovertym

s
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separation. Reasons for inadequate spousal support awards include:

a} a failure to recognize when, why ard to what extent women have
been economically disadvantaged as a result of family
responsibilites;

b) a failure to recognize the financial advantages accruing to men
from the assumption of family responsibilities by women; and

c) unrealistic assumptions about the ability of women to become
self-sufficient.

Department of Justice, Evaluation of the Divorce Act, supra at 93-94,

131.

C. Rogerson, "Judicial Interpretation of the Spousal and Child Support
Provisions of the Divorce Act (Part I)" (1991}, 7 Canadian Family Law
Q. 155 at 196, 215-217.

28. LEAF submits that the availability of spousal support is an important
mechanism for providing equal access to economic resources and relieving
against the economic disadvantage of women, particularly in the absence of
significant govermment initiatives concerning child care, pay and
employment inequity, and income security. Spousal support remains crucial
in relieving against women’s economic disadvantage in comparison to men
related to marriage and marriage hreakdown, and for adequately recognizing
women’s contributions to their marriage and society through childbearing,
care of children and other work in the home.

29. This Court unanimously held that it is unfair amd contrary to the
principles of equality when the costs of an activity by which society
benefits are disproportionately placed upon women. In particular,

Combining paid work with motherhood and acccmnodat.].ng the childbearing
needs of working women are ever increasing imperatives. That those who
bear children and benefit society as a whole thereby should not be
econamically or socially disadvantaged seems to bespeak the obvious.

Brooks v. Canada Safeway Itd., [1989] 1 S.C.R. 1219 at 1238 and 1243.

30. LEAF suomits that just as it is contrary to the principles of sex
equality that the individual and systemic costs of having children be borne
by women, it is inconsistent with sex equality principles that the costs of
caring for children and maintaining family households fall primarily on
WCEnen .

3l1. LEAF therefore submits that denial of effective relief against
economic disadvantage related to women’s contrilutions to their marriage
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and scciety through application of spousal support provisions under the
Divorce Act is a denial of equal protection and benefit of the law.

B. INTERPRETATION OF 'THE SPOUSAL SUPPCRT PROVISERS IN THE DIVORCE ACT
MIST BE GUIDED BY THE CHARTER’S GUARANTEES (OF SEX EQUALITY

32. The Charter is the supreme law of Canada and, accordingly, statutes

mist be interpreted and applied in a manner consistent with the fundamental

values enshrined in the Charter.

Hills et a). v. Canada (Attorney-General, [1988] 1 S.C.R. 513 at 558,
R. v. Thampson, [1990] 2 S.C.R. 1111 at 1158.

RWDSU v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573 at 603.
33. This Court has identified equality as one of the furdamental values of
our scciety, against which the cbjects of all legislation must be measured.
This Court has also stated that “"the section 15(1) guarantee is the
broadest of all guarantees [in the Charter]. It applies to and supports all
other rights guaranteed by the Charter."

Andrews v. W _Sooie (o) itish ia, [1989] 1 S.C.R. 143 at
185.

34. In this Court’s developing jurisprudence, while section 15 does not
itself guarantee social equality, equal law is seen as a means to attaining
an egual society. Thus, the purpose of section 15 "is to ensure equality in
the formulation and application of the law. The promotion of eguality
entails the pramotion of a society in which all are secure in the knowledge
that they are recognized at law as human beings equally deserving of
concern, respect and consideration”,

Andrews, supra at 171.
35. This Court has acknowledged the importance of promoting the equality
of disadvantaged groups. In the words of Madam Justice Wilson, (as she then
was), "... s.15 is designed to protect those groups who suffer social,
political and legal disadvantage in our society...

Andrews, supra at 154.
36. LEAF submits that the spousal support provisions in the Divorce Act
must be interpreted and applied in a manner consistent with constitutional
equality standards, and in particular, the equality standards articulated
by this Court in Andrews v. Law Socjety of British Columbia.
37. Where a statute can reasonably bear a meaning which would accord with
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Charter values, such an interpretation should be favoured. In interpreting
legislation, "the values embodied in the Charter must be given preference
over an interpretation which would run contrary to them".
Hills, supra at 558.

38. This Couwrt has considered the social and economic context of women’s
lives to ensure its decisions develop legal doctrine in a manner that
affords eguality for Canadian women. It has considered that the specific
reality of women’s experience of social, economic and sexual disadvantage
muist be appreciated in order to ensure that women are truly accorded equal
protection and benefit of the law.

Brooks, supra.
Janzen and Govereau v. Platy Fnterprises Ltd. [1989] 1 S.C.R. 1252.

R. v. Lavallee, [1990] 1 S.C.R. 852 at 874-875.
39. For example, in determining that pregnancy discrimination constitated
discrimination on the basis of sex, this Cowrt assessed and recognized the
impact of women’s social and economic disadvantage in society associated
with procreation, and stated that removal of such disadvantage is a key
purpcse of anti-discrimination legislation. This case also requires a
contextual approach to elaboration of legal doctrine in light of the
continuing significant poverty and other economic disadvantage of women
flowing from marriage and marriage hreakdown.

Brooks, supra at 123a8.
40. Spousal support law under the Divo Act, by definition, is concerned
with addressing the economic consequences of marital relationships, and in
particular the roles of the spouses during cohabitation. Mr. Justice
LaForest, in Richardson v. Richardson, recognized that it is largely women
who are economically disadvantaged by marriage and its breakdown. The
majority justices in the Court below recognized that principles for
determination of spousal support under the Divorce Act are to be measured
against their impact on achieving "true equality" for women.

Richardson v. Richardson [1987] 1 S.C.R. 857 at 877.

Moge v. Moge (1920), 25 R.F.L. (3d) 396 at 400 and 404 (Man. C.A.)
41. 1In actions for spousal support, the Charter requires that principles
for the determination of spousal support mist not impose a detrimental
burden on women as compared to men by virtue of the division of labour




10

20

30

40

50

1o

within marriage. It is respectfully sulmitted that the legal analyses
adopted by the trial judge and the majority and dissenting justices in the
Court of Appeal do rmot meet this reguirement and are therefore
42. An interpretation of the law is discriminatory when it has the effect
of imposing burdens and obligations or when it withholds or limits access
to opportunities and benefits to historically disadvantaged groups. In
formulating its approach to equality, this Court has ruled that the
overriding concern is to increase the substantive equality of disempowered,
disenfranchised and socially excluded groups.
Ancrews, supra at 174.

Brooks v. Canada Safeway Ltd,, supra at 1238.
R. v. Turpin, [1989] 1 S.C.R. 1296 at 1329.

43. Denial of adequate spousal support perpetuates the relative
disadvantage of women, who are already disadvantaged in society.

44. LFAF submits that interpretation of the spousal support pruvisions of
the Divorce Act consistent with the principles ard values enshrined in the
Charter would occur within a framework which recognizes the impact of the
continuing gender-based division of labour during marriage and after
separation on women’s economic status and ability to become self-
sufficient.

C. INTERPRETATION OF SECTTONS 15 AND 17 OF THE DIVORCE ACT

45. Sections 15 and 17 of the Divorce Act were part of a trend to reform
family law to recognize the terminability of the marital relationship and
to address more directly and fully the econamic consequences to the spouses
of marriage and divorce.

46. These reforms were intended to promote sex equality. The framing of
spousal support ertitlement in terms of economic disadvantage and advantage
was an important further shift towards valuing the functions of childeare
and maintenance of the home, rather than presenting women’s need for
support in terms of a dependency on men. It countered stereotypical
assumptions that most women’s lives were or should be centered almost
exclusively around the home, and it eliminated a fault based entitlement to
support with its entrenched sexist assumptions about the blameless wife.

P

U
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Law Reform Commission of Canada, Maintenance on Divorce, Working Paper

Ro. 12 {1975}.
47. While marriage is increasingly understood as a relaticnship in which
spouses can determine their own division of functions unconstrained by
traditional legal preconceptions of gender roles, it was recognized that
for the foreseeable future, at the termination of most marriages women will
need spousal support as a result of a gernder-based division of labour
during marriage.

Law Reform Commission of Canada, supra at 22.
i) Assesement of FEoonomic Disadvantages and Advantages and the Casal

Camection Test
48. As noted in the Appellant’s factum at paragraphs 49-61, in the
majority of decisions the support provisions in the Divorce Act have been
interpreted so as to reguire that need for support following marriage
breakdown be causally connected to the marriage or its hreakdown.
49. The Pelech, Richardson ard Caron decisions (the ™rilogy"), the
jurisprudential source of the "causal comnection test", were decided under
the 1968 divorce legislation in the context of applications to vary final
support agreements and without consideration of subsequent equality
jurisprudence under human rights codes and s. 15 of the Charter. Causal
comnection principles therefore cannot be readily transferred to the
interpretation of the Divorce Act without closer examination.

Pelech v. pelech, [1987] 1 S.C.R. 801.

Caron v. Caron, [1987] 1 S.C.R. 892.
50. The fact of marriage itself does not justify an award of support o
address financial need. In Linton v. Linton, the Ontario Court of Appeal
fourxd that the Divorce Act was designed to address financial need which
arises from the econcmic consequences of the division of responsibilities
within marriage. LEAF submits that an interpretation of the Divorce Act
that bases support on addressing the economic disadvantages and advantages
flowirg from marriage and its hreakdown, including the functions of the
spouses, is consistent with the terms of the Act and s. 15 of the Charter.

Linton v. Linton (1990}, 1 O.R. (3d) 1 at 26.

Divorce Act, 1985, ss. 15(5){b), 15(7)(a) and (c) and 17(7)(a)
and (¢).
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51. The causal connection test has excluded the legislative requirement to
address economic advantages arising from marriage, including how the
division of family responsibilities often increases the ability of one
spouse O pursue income enhancing opportunities. It is also respectfully
sulmitted that while the concern to find a causal conmnection between need
and the marriage can be applied to reflect the legislative policy of
compensating spouses for any disadvantage suffered as a result of roles
undertaken within marriage and other sacrifices made, it has not been
interpreted and applied this way. The application of the test, including in
the trilegy, has limited the availability of spousal support to women
through the imposition of a narrow view of economic disadvantage.

Rogerson, "The Causal Comnection Test", guprg at 104, 110-112, 122-

132.

52. For example, in Richardson v. Richardson the majority of this Court
questioned whether there was any economic disadvantage flowing from the
marriage where a former wife, who was a secretary during marriage, was
uncrployed on divorce after being out of the workforce to care for the two
children of the marriage for essentially five years prior to separation.
Mr. Justice LaForest, in his dissent, noted that while the husband’s career
advanced, the wife’s absence from the workforce during marriage entailed a
deterioration in skills, and loss of seniority and opportunity to keep
skills up-to—date. His dissent also recognizes the practical difficulties
for Mrs. Richardson in finding another job, particularly when combined with
her post-separation responsibility for care of a child.

Richardson, supra at 886-887.

Rogerson, "Causal Connection", supra at 124.
53. It is respectfully submitted that the reasoning of the majority in
Richardson also ignores the likely impact of the division of family
responsibilities on the wife’s Jjob choices. Recent cases have rejected the
"once a secretary always a secretary" argument, and recognized that a
spouse who has the same job after separation as she had prior to or during
marriage may well have suffered significant economic disadvantage.

Linton, supra at 28.

Mullin v. Mullin (1989), 24 R.F.L. {3d) 1 (P.E.I.C.A.) at 16.
54. LEAF submits that interpretation of ss. 15(7) and 17(7) of the Divorce
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Act consistent with s. 15 of the Charter would preclude judicial
termination of support entitlement until:

a) a spouse economically disadvantaged by marriage or its breakdown,
including post-separation child care responsibilities, has had a
reasonable and sufficient opportumity or has in fact reached an
adequate level of financial autonomy, where this is possible; and

b) there has been adeguate financial recognition of any econcmic
advantages to a spouse arising from the marriage.

55. An approach to the Divorce Act that fully recognizes the economic
advantages and disadvantages flowing from marriage and its breakdown would
include recognition of the consequences of:

a) the division of labour within the home during marriage, including
the comection between current need and a traditional role during
marriage for a woman who is ill, unemployed or underemployed;

b) the contributions to the other spouse’s income earning capacity
and other cantrilbutions to the family not adequately compensated
by the award of matrimonial property;

c) detrimental reliance flowing from the assumption by one spouse of
econamic support of the family, with the resulting failure to
pursue economic opportunities by the other spouse;

d) giving up spousal support or pension benefits upon marriage, or a
job in order to relocate;

e) post-separation custodial responsibilities.

56. 1In recent cases, the fubure economic loss associated with career
sacrifice, and gain associated with increased earning capacity, have been
quantified by experts and used as the basis for awarding spousal support.

Ormered v. Ormerod (1990), 27 R.F.L. (3@) 225,

Keast v. Keast (1986), 1 R.F.L. (3d) 401 {Omt. Dist. Ct.) at 409.

57. In the case at bar, to accept the Appellant’s argument that the
Respondent’s current need does mnot flow from the marriage fails to
recognize:

a) over a lengthy marriage Zofia Moge was primarily responsible for
care of the three children of the marriage as well as other work
in the home;

b) in addition she worked outside the home as a cleaner, tailoring
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her paid work to her family responsibilities;

¢} during marriage she relied on her husband’s assumption of primary
responsibility to support the family, affecting her work-related
decisions:

d) after the separation she had custodial responsibility for the
three children of the marriage, one of whom remained dependent
until very recently;

e} the Moges separated at a time when family law did not provide for
division of family property:;

£) Zofia Moge has a limited education and work experience, and has
some health difficulties which restrict her employment options;

g) she had no real opportunity to upgrade her earning potential,
including imrovement of her English language skills;

h) the possibilities for enhancing earning capacity are limited for
an immigrant woman in her 50’s with limited English and Jjob
experience; and

i} low levels of child and spousal support have affected her ability
to acquire assets or save for retirement years. By contrast the
Appellant’s financial position has steadily improved following
separation.

58. LEAF submits that these factors associated with Zofia Moge’s economic
disadvantage, which are typical of Canadian women, are both inter-related,
cumulative, and related to her marriage and its breakdown.

59. The Appellant‘s argument, like the case law upon which he relies,
reflects an interpretation of s. 17(7) of the Divorce Act that minimizes
the econamic consequences for both spouses of a gender-based division of
labour during marriage so as to give priority to the legislative object of
promoting  self sufficiency. LEAF sumits that any rationales for
emphasizing self sufficiency in the context of a final separation agreement
do not apply to other original and variation applications.

i1i) The Traditional - Modern Marriage Dichotossy
60, Courts recently have employed a categorization of marriages as either

traditional or non-traditional for purposes of assessing support
entitlement. The terminology has been used by courts as a short form




10

20

30

40

50

15

indicator of support entitlement. A classification as "traditional®

provides the basis for holding that a woman’s econamic need, at least on

separation, is related to or "causally connected" to her role in marriage.
Moge, supra at 401-403.

Heinemann v. Heinemann (1969), 20 R.F.L. (3d) 236 (N.S.C.A.) at 272-
274.

Rogerson, "Judicial Interpretation”, supra at 179-196.
61. For those who are not considered to be in a "traditional™ marriage,
expeditious self-sufficiency "has become the rule". Support is seen as
short term and transitional. Particularly for women more recently
married, entitlement to support is assessed against false assumptions of
wamen’s equality within marriage, in employment and training, and under
family property laws. The presumption is therefore that need is not related
to marriage:; instead, extrinsic factors to financial autonomy or individual
choices are considered responsible unless there is strong and direct
evidence to the contrary.

Moge, supra at 400.

Heinemann, supra at 272-274.

Rogerson, "Judicial Interpretation", supra at 197-244.
62. The categorization of marriages as traditional or modern invites and
in practice operates on the hasis of inaccurate and often stereotypical
views about the role of women in each type of marriage and women’s econcmic
possibilities on divorce.
63. Although it has been recognized that a wife could work ocutside the
home for most of the marriage and yet be part of a traditional marriage,
recognition of significant or long-term economic disadvantage becomes
largely limited to a narrow female homemaker/male breadwimmer model of
household. This family occurs infrecuently in Canadian society, even in
maxriages of longer dwration.

Heinermann, supra at 272-274.

Gurderson, supra at 14~15.
64. The debate in the case at bar about whether the Moge marriage was a
traditional one demonstrates how the process of categorization becomes a
subjective search for a stereotypical marriage, and shifts the focus away
from a concrete examination of the econcmic disadvantages and advantages
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arising from all varieties of marriage. As such, it is an interpretative
tool that is of little assistance in addressing the criteria in ss. 15(7)
and 17(7) of the Divorce Act, and superimposes criteria that the Divorce
Act was designed to eliminate and that are inconsistent with s. 15 of the
Charter.
65. While increasingly marriages may appear to be non—traditional in the
sense that wamen often work outside the home, even in non~traditional
occupations, women’s roles within marriage remain significantly unchanged.
wamen’s oontimued disproportionate responsibility for child care and
household work within marriage means that in most recent marriages, women’s
poorer financial position on separation will be attributable, at least in
part, to the marriage.
66. With the traditional-modern marriage categorization, a woman’s paid
employment during marriage is seen as the prime gauge for determining the
existence or depth of economic disadvantage. LEAF sulbmits that the more
appropriate focus for determining econamic disadvantage is the extent to
which the marriage 1s characterized by a differential and/or inedquitable
division of labour.

Rogerson, "Judicial Interpretation", supra at 206-209.
67. LEAF further submits that entitlement to spousal support should be
based on an examination of the events and actual roles played by the
parties in the marriage, and assessed within a framework which recognizes
the significant negative economic consequences for women of all forms of a
gerder-based divisen of labour within marriage.
iii) Economic Self-Sufficiency and the Clean Break Philosophy
68. The goal of economic self sufficiency at ss. 15(7)(d) and 17(7)(d) of
the Divorce Act has been used as the legislative basis for an
interpretation of the spousal support provisions where the priority is to
cut the economic ties between the spouses as quickly as possible and allow
spouses to go their separate ways. Spouses are declared self sufficient and
support terminated after a short pericd, regardless of any continuing
economic disadvantage flowing from the marriage and a poor standard of
living.
69. This "clean break philosophy", where circumstances are viewed through
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the lens of promotion of self sufficiency and a narrow view is taken of
economic disadvantage and advantage, is the model of support upon which the
courts now freguently operate. LEAF submits that this aporoach is
inconsistent with the terms of the Divorce Act and s. 15 of the Charter.

Moge, supra at 400.

Rogerson, "Judicial Interpretation", supra at 162-163, 177-178 and

198-231.

Rogerson, "The Causal Comnection Test", supra at 115-118 and 122-127.
70. The objective of promoting economic self sufficiency in the Divorce
Act is carefully qualified and is only one of four cbjectives that a
support order mist address. There is no indication that Parliament intended
that this provision be given priority over other objectives. LEAF submits
that some legislative adbjectives will be more relevant to same marriages
because of the variety of marriage situations that ewist, but in each case
all objectives must be addressed in assessing entitlement, quartum and
duration of support.

Linton, supra at 26-27.

Thorsteinson v. Thorsteinson (1988), 52 Man. R. (2d) 115 at 118.
71. LEAF sulmits that to be consistent with and further s. 15 of the
Charter, the objective of promoting economic self-sufficiency through the
spousal support provisions in the Divorce Act must be interpreted and
applied so as to truly promote the economic and social eguality of women
following marriage breakdown.
72. While wamen are increasingly equal to men in legal status, de facto
women vemain disadvantaged on narriage breakdown. It would undermine
women’s equality to apply the legislative cobject of self-sufficiency in a
manner that presumes women, whenever they were married, are on an equal
social and economic footing with men on marriage breakdown when they are
not. It woilld further undermine women’s equality to assess the degree of
women’s economic disadvantage and the necessary steps and barriers to
becoming self sufficient according to a standard reflecting the 1life
circmstances of men,
73. LEAF submits that an assessment of the ability of women to achieve
economic self sufficiency following marriage breakdown must take account of
the ongoing nature of the economic disadvantage arising from the marriage.
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74. Divorce does not provide women with a "clean Lkreak" from the
consequences of the roles they play during marriage. The majority in the
court below recognized that when wamen take low—paid relatively unskilled
work during marriage, their ability to improve their earning capacity after
marriage hreakdown is diminished by their limited skills, training and
experience. Even when a woman has been employed during the marriage in a
full time occupation, she may never be able to compensate for all the
opportimities she has lost or had to turn down because of her family
responsibilities.

Moge, supga at 402.
75. While the support provisions of the Divorce Act are not designed to
address the disadvantage women experience due to extrinsic barriers to
autoncmy, assessment of the practicability of self sufficiency or a
reasonable time—frame in which to achieve same must include consideration
of the reduced ability to overcome extrinsic barriers to self sufficiency.
For example, women will be more vulnerable to unemployment due to lack of
seniority or limited job experience, as occurred in the case at har.
76. Women’s post separation responsibility for care of dependent children
also frequently affects their ability to become self sufficient. The
Divorce Act recognizes that there are negative economic consequences to the
custodial parent that are not addressed by child support obligations.
Primary responsibility for care of children on separation affects training
and employment possibilities, often more so than during marriage, because
of limited time and money, and a lack of adequate childcare.

Divorce Act ss. 15(7)(b) and 17(7)(b).

Brockie v. Brockie (1987), 5 R.F.L. (3d) 440 (Man. Q.B.) at 446-447,
aff’d (1987) 8 R.F.L. (3d) 302 (Man. C.A.).

Rogerson, "Judicial Interpretation", supra at 202-203.

77. In addition, low levels of child support, as in the case at bar, mean
that a woman already econcmically disadvantaged by the marriage is unable
to save for significant expenses and retirement, or cope with financial
crises, because all her "extra" money has been required for the support of
the children.

78. An approach to spousal support which ignores the interrelationship
between the needs of former spouses as adults and their needs as parents
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leads to an inadeguate resolution of the economic and custodial problems
resulting from marriage breakdown. The custodial parent needs relief not
only because of her status as former spouse, buat by virtue of her role as
parent, and in order to enable her to perform the on—going function of the
provision of child care.

C. Rogersan, "Winning the Battle, Losing the War: The Plight of the
Custodial Mother After Judgement"” in M.E. Hughes and E.D. Pask,
ational Themes in Family Law (Toronto: Carswell, 1988) 20 at 22, 43-

79. The economic disadvantage experienced by women who have been primarily
responsible for care of children and hame during marriage often means,
particularly in Jlong~term marriages, that economic disadvantage is
permanent and the ability to be self supporting at an adequate level is
limited. This is the case not only for women divorcing at age 50 or 60, but
also for wamen in their 30’s or 40’s, especially when post separation
responsibility for dependent children continues for some time.
80. The greater the participation in the workforce during marriage and the
more time for unconstrained post-separation participation in the workforce
prior to retirement, likely the better a woman’s relative income earning
possibilities in the years following divorce. Nevertheless, there may still
be on—going economic disadvantages and advantages to the spouses flowing
from the marriage and its breakdown that require spousal support to bring
her to an appropriate standard of living.
81. LEAF sulmits that the level of self sufficiency, or the standard of
living to which a divorced spouse is entitled, should be subjectively
determined. The length of the marriage, the marital standard of living, the
impact of roles assumed during marriage on earning capacity, the
expectations of the parties, and the relative earnings of the spouses
should be considered.
82. Concern to cut the economic ties has led some courts in recent years
to set a glass ceiling as to the amount of income a spouse could earn
before her right to support was terminated. Generally, a wife was self
sufficient if she earned approximately $20,000.00 per anmum or if she was
or could be employed full time.

Rogerson, "Judicial Interpretation”, supra at 207.

Cymbalisty v. Cymbalisty (1989), 56 Man. R. (2d) 28 (Q.B.) at 32.




10

20

30

40

50

20

83. Recently some courts have defined the post-divorce standard of living
as a reascnable standard which in the case of a long-term marriage should
be assessed in the context of the marital standard of livirg.

Lynk v. Lynk (1989), 21 R.F.L. (3d) 337 at 352.

Mullin v. Mullin (1989), 24 R.F.L. (3d) 1 (P.E.I.C.A.) at 18.

Linton, supra at 27.

Row v. Row (Unreported, Alta. Q.B., Judicial District of
Edmonton, 4803 81175), (august 22, 1991) at 2.

84. LEAF submits that to be consistent with s. 15 of the Charter, the
concept of need, and the determination of what constitutes econcmic self
sufficiency or the appropriate standard of living, should include
recognition of economic advantages to a higher income spouse arising from
marriage as well as the consequences of on—going ecopomic disadvantages.
The legislative objectives of spousal support should be read together such
that a spouse, although able to meet her current expenses, may nevertheless
be entitled to support to addrese other legislative concerns and thevehy
improve her standard of living. The ionger the marriage and the greater the
degree of econamic interdependency of the spouses, including role
differentiation, the stronger the claim to equal standards of living after
marriage breakdown, or the marital standard where financially possible.
85. It is further sulmitted that the concept of economic self sufficiency
should address future as well as current needs. Recognition of the economic
cycles of a family, inwolving the need to save for retirement years
particularly for women who are separated in their forties, would be an
important factor in alleviating the poverty of divorced elder women.

M. Grassby, "Women in their Forties" (1991), 30 R.F.L. (3d4) 36S.

PART IV:  ORDER SOUGHT

86. Based on the principles of interpretation outlined above, LEAF submits
that this appeal should be dismissed and the Respondent’s entitlement to
support should not be time limited.

A1l of which is respectfully submitted.

R (—\\1 / LAy ' v
%@M&y—z‘m Glisin Lhstuce

#elena Orton Alison Diduck
Of counsel for the Women’s Legal HEducation and Action Fund
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