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PART I: STATEMENT OF FACTS

1. The Women's Legal Education and Action Fund (LEAF) offers no
commen: on the facts as outlined by the Appellants and Respongents

herein, except to say that the facts as found below fall within section

281.2(2),

PART II; POINTS IN ISSUE

2. The oconstituticnal questieons are as framed By this Court

pursuant to the Order of Dickson C.J.C. dated August 1, 1969.

PART JII: ARGUMENT

3. LEAF  respectfully ' submits that for the  purpose of
constitutional analysis the wilful public promotion of group hatred is
as much an issue of equality as of expression because the promotion of

roup hatred erodes the eguality rights of the members of Lhe target
4 ! _ g

group.

g. LEAF respectfully submibs that the wilful public promotion of
group hatred Palls outside the protective ampit of section 2(hb) of the

ik

Canadian Charter of Rights and Freedoms ("Charter') because It 15 2

discriminatory practice and a viclent form of expression.

5. Sheoulid this Court decide to the contrary and reach secticn i,

LEAF respectfully submits that section 281.2{2) of the Criminal Code

restriects expressive rights minimally, if at all, as it effectively
furthers equality. The limits it imposes are demonsirably justified in
a free and democratic society that has eguality as a constitutional

guarantee.
I. HATE PROPAGANDA PROMOTES INEQUALITY. BECAUSE 3ECTION 287.2{2) [NOW
SECTION 319(231 OF THE CRIMINAL CODE PROTECTES AND PROMOTES ZQUALLTY,

IT IS SUPPORTED BY SECTION 1S OF THE CHARTER.

5. This Court has identified equality as cne of the underiying

values and principles of a free and democratic society, the genesis of
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tne rights and freedoms guaranteed by the Charter, and the ultimate

standard against which the objects of all legislation must be measured.

R, v. Qakes, [1985] * S.C.R. 103 at 136

7. This Court has said that the section 13 guarantee "1s the

mpoadest of all guaranteas in the Charter. £ applies to and supports
all other rights guaranteed by the Charter."”

Andrews v. Law Society of British Columbia, ©1989])
1 5.C.K, 143 atr 185

8. In Andrews v, Law Society of Rritish Columbia, supra, Wilson J.
L]

stated at 154 that "s. 15 is designed to protect those grougs who suffer

social, political ana legal disadvantage in-our society™. In assessing
s

=
whether a group 1is discriminated against within bthe weaning af sgection

15, this Court in R. v. Turpin et _al., [168%9] 1 S.C.R. 129 at 1331
direected inguiry inte "the largér social, political and legal context”
and at 1333 enumerated "indicia of discrimination such as stereotyping,
nistorical disadvantage cr vulnerability to political and social

prejudice.“

3. In the larger context, group-based natred promotes group
dizadvantage and, as such, ils 2 practice of diserimination. Group-based
enmity, illewill, ‘ntolerance znd prejudice produce exclusion, denigra-
rionm and suborgination., Stereotyping and stigmatization of hiistorically
disadvantaged groups through hate propaganda shapes thelr soclal image
and reputation, often controlling the oppertunities of individual

membars more powerfully than their individual abilities de.

The Report Arising out of the Activities of the Ku
v1ux Klam in British Columbia (The Mchlpine Report)
(1081) at 61-66

"Equality Now!" The Report of ‘the 3Special
Parliamentary Committee on FParticipatien of Visible
wingritfes im Canadian Society {1984) at 35-80

"Hatred and the Law"”, Repory of cthe Special
Commistee on Racial and Religious Hatred, Canadian
Bar Assoclation, (1984} at 8-12

.83
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Group Defamation Submissions to the Attorney-
General of Ontarto (The Lawlor Repert]) (138} at
95-97

"Hate Propaganda’, Working Paper 50, Law Reform
Commission of Canada, {1986}, at 32 and 39

Life Together: A Report om Human Rights in Ontario
(The Symons Report) (1871)

10, LEAF submits that for the purpose of constitutional analysis,
the wilful public promotion of group hatred Is proparly understood as a
practice of inequallty, For example, antli-Semitism promotes Lhe
inequality of Jews on the basis of religlon and ethnicity. White
supremacy promotes inequallty on the basis of race, colour and sometimes
sthnie origin. As argued more fully below, hate propaganda 1s not mere
expression of anti-Semitic or white supremacist opinion. It is a
oractice of discrimination similar to sexual harassment and other
discriminatory acts that taks a verbal form, such 2as signs reading

"Whites Omly" or advertisements stating that a position 1s open gnly to

mnen.

£

1. Seption 281.2(2) e¢riminalizes vthe wilful puocilc promotion oL
natred =zgainsgt groups identified by "eolour, race, religion or ethnic
origin®. Section 15 of the Charter guarantees [reedom from
discriminacion on the same enumerated grounds. Both gensrate out of the
same historie systemic diserimination affecting tne same groups as wWere

vietimized by hate in the cases at bar.

2. Government gponsored hatred or group grounds would violate
seetion 15 of the Charter. Parliament promotes eguality and moves
against ipequaliby when it prohibits the wilful public sromoticn of
group hrzired con t{hese grounds. It follows that goverament action
zgainst group hate, because it promotes sociazl equality as guaranteed by
the <(Charter, deserves special constitutionai consideratlon under

"

section 15.

13. Quigley J. recognized in R. v. Keegstra (1984), 19 C.C.C. (3d)

254 at Z88 that the wilful public promotian of group hevred "negates or
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1imits the rights and fraedoms of such target groups, and in particular
denies them &the right to the equal protection and nenefit of the law

without diserimination.”

14, LEAF trerefore supmits  that sect isn 15 provides Ihe
section 281.2(2). Since section 281.2(2)

3

constizutional basis for
sy the Charter, -t

protects and prometes equality as comprehended
deserves special constiturional consideration under section %, prior Lo

any censideration under section 1.

iL. Ty WILFUL PUBLIC PROMOTION OF GROUP HATRED AS CRIMINALIZED UNDER
SECTION 281.2(2) 1S NOT PROTECTED UNDER SECTION 2(h).

A. COLLISION OF VALUES AND RIGHTS UNDER SECTION 2(%)

15. Tuis Court has recognized that the rights and {reedoms

guaranteed by the Charter are not absolubte, and are subject to

limitations sven befare a section 1 ingquiry is undertaken.

985] § S.C.A. k41 at U89

Operation Dismantle [ne. et al, v. Her Majesty the
Queen et al., [1 !

Jones v. The Gueen, [1988] 2 §.C.R. 234 at 300

16. LEAF submits that each provision of the Charter must be read in
light of or in the context of the others, orior L0 any recourse te
seetion 1. This preserves the Charter's integrity, the purpose of 2l

its provisions and the distinctive role of section 1.

17. mig Court has heid that [reedom of expression is net

P

ahseiute. in Fraser v. Public Service Staff Relations Board, (1885) 2

S_C.R. 435 Dickson C.J. statecd at 467 and 4€7:

ail  important values must Le qualified, and
halanced against, other imporiant, and often
competing, values. T™his process of definition,
qualificavion and balancing ‘s ag much required
Wluh respect to the value of "freedom of speech” as
it is for other values,

Semetimes these other values supplement, anc
build on, %he value of spesch. Bur in_ other
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situavions there is a coilision. When that happens
the vaiue of sSpeech may be cut Ddack if the

competing value i3 a powerful - one. {emphasis
added)
18. This Court hag inextricably iinked the value of =quality with

the concept of a free soclety, In B. v. Big M Drug Mart Lhd., [1985] 1
5 C.R., 205 Dickson C.J. stated at 336 that: "4 free society is one
whiok aims at eguality with respect to the epjoyment of [undamental
rreedoms and [ say this without any rellance upon 3. af the
Charter.” This suggests that the value of equality is embaedded witaln
section 2{b) without reliance upeon section 15,  When read with section
16, the conclusion is fnescapable that freedom of expressicn must be

interpreted in a manner consisvent with the equality rights of cthers..

19, LEAF submits that in the cases at bar this Court is faced with

the "eollision” of competing values referred to in Eraser, supra. In

these cireumstances, freedem of expression ought to accommodate the

guarantee of equality.

20. {EAF further submits that all freedoms and rights in the
Charser must be intsrpreted and applied in zocardance with section 27
thereof, in a manner sonsistent with the creservation and enhapcement of
the mul=icultural heritage of Canaclans.

R v. Edwards Bocks and Ar% Lid., [i688] 2 3.C.H.

.

13 at 752

BR. v. Big M. Drug Mart, supra, &% 360-51

21, The wilful public prometion of group hatred contradicts and
erodes the multieultural neritage of all Canadians, wihich section 27
affirms 25 & fundamental characteristic of Canacgian society.

2. CONTENT REGULATION UNDER SECTION 2(%)

22. Tn Irwin Tov Ltd. v. Quebec, 11989] 1 3.C.H. 927 this Court

enunciated a test to be used Gto determine whether any particu.ar
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. . the {rst step in the analysis 18 ol
determine whether &the plaintiff's actlvily falls
Jwithin +<he sphere cf cenduct procected by Wne

guarantee,  Actlvity which (1) deoes not convey or
atktempt Lo convey & meaning, and thus has 909
content cf expression o0 (2} which conveys A
meaning but through a violent form. of 2XPression,
is not within ¢he protected sphere of eeonduct.
{emphasis In originall

23. LEAF submits that hate propaganda combines content and form.
“Colour, race, religion or natlonal origin" 1is coatent, The wii
nuublic promotion of hatred is clozer te form. Similar content to that
conveyed by the respondent Keegstra and dppeilants AnQrews and Smith is
widely conveyed throughout sooiety, but only becomes eriminal when 1%t
vakes the form of the wilful public prometion of group hatred on ine

enumerated grounds.

2h. LEAF submits that the wilful public promotion of group hatred,
while conveving meaning, is a vinlent form of expression and therefare

i3 not protected by section 2(bj.

25. LEAF submits that nelther physical contact nar force are
neceszary to constitute a violent form of expression. FoOT example, in
the labour context false statements, threats and veiled threakts by words

and acts have been held to constitute violence.

S
[4h3
o
(-]
213
)
[}
(N3]
oo
=
-
Lr

Esco Operating Corpeoration v.
303, 144 Hisc, 646 (N.¥. Sup. 1932) at 309

26. The violent and <chreatening nature of the wiiful public
sromotian of hatred was recognized by the Cohen Committee in its "Repert

af the Special Committee on Hate Sropaganda in Canada" as follows abt 24

_ Wrat matters is *hat inciplent malevoience
ard viglence, alil of which are inherent in "hate"
activigy, deserves natlconal attention.

[0y
—3

. mnis Court in Irwin Tov, sSuprz, av 970 Aspliped Lo exhaust the

forms of expression that may or may not De srctected, Fresumanly, 2

sractice of inequality like vracial segregation wWould nob  oecome



NOW Z2 838 (B:38 FROM CODE HUNTER PAGE .8 18

-7 -

orotected expression because it conveys a meaning, even 1f not always
vioclently. Enforcement of inequality need not 2e violent <o be
coereive. An official denial of equality rights to disadvantaged groups
viclates the Charter as clearly as dees violence.

o
-

28. More particularly, the wilful public promotion of group natre
i5 a viclent form of expression because iy is an integral lirk imp
systemic discrimination Which keeps target groups in subordinated
nogitions through the promotion of f{ear, intolerance, segregation,
exchusicn, dlsparagement, viliffeation, degradation, viclience and
genceide. Tn this sense, it goes beyond "imprucdent speech” . Its
violent pature ranges from immediate psychie wounding and attack to well

documented conseguent physical aggression.

Matsuda, M. '"Public HResponse tC Racist Speech:
Considering the Vietim's Swory", (1989), Michigan
Law Review 2332

Delgado, R. "Words that Wound!: & Tort Actien for
facial Insults, Epithets, and Name=-Calling" (1982},
17 Harvard Civil Rights Lib. L.R. 133

"They Don'% ALl Wear Sheebs: 4 Chronclogy of

Facist and Far Right Vioienmce, 1980 - 1986", (C.

Lutz comp.), (1%87)
29. Cory J.A. (as ne then was) ocbserved the connection in 7.
v. Andrews (1988) &5 O.R. 2{(d) 161 .nen he said at 179+ “When

expression does instill detestation it . . . lays the foundation for the

mistreatment of members of the victimized groups.”

30. Tnrougnh section 281.2(2), Parliament recognized that the wilful

-

ouhlle promotion of group hatred is an act, an injfury, &nd a consequence

¥

in irmels. It is no% merely an intantion to act

.

To promote Frou
-
- n

-
h’n

1D

hatred i3, at a minimum, to act to further the eocial definicion

group as infericr, unequai and ~ightly <isadvantaged.

31, it the very least, 1t amounts to harassment on tae paziz of
group membership. This Court has accepted that narassment, including

the envirenmental form, is a practice of inequalivy resulling in -egally
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recognized harm and loss, even when 1t consists of words, It lg a form

of discrimination, even Lf the action is words. Regulating haragsment

is ot regulating -he content of exdression, slthough the expression has

content, ~nis Court ‘treats ineguality garbed as expression as
ineguallity.

Janzen and Govereau v. Platy Enterprises_Lhd. =t

al.. (1989} 1 3.C.R. 1252

Rewichaud v. Canada, ('987] 2 S.C.R. 84
32. LEAF respectfully submits that the content/form digtinction in

Irwin Toy, supra, 1ls more properiy viewed as a conbinuum, with pure

regulation of content at one erd and violent [orms of expression at the
other. Therefore, courts should ftake a sensitive approach which would
we more nuanced and practical than che doectrinal morass resulting from
the american speech/action distinction arged oy the Appellants Andrews

and Smith.

33, 1n the alternative, should this Court cind it necessary Lo
proceed to the next step in the Irwin Tov analysis, LEAF submits that
the purpcse of the legislation is rot to reatrict freedom of expression
put to promote eguality. Further, while LEAF acknowledges that not all
tne conseguences of group nate are “ohysical', nelther are they confined
to =ne mind. Social inequality lIs a group siatus, and as such is a

ma jor physical consegquence of group nate.

Ry.2(2) is nat Lo

(%]

34, TEAY submits that she effeet of section

ublic prometicn of

o

restrict protected expression, because the wilful
group hate is inconsistent with the purposes for which expression is
protected. Tt is submitfed that the Respondent Keegstra and dopellants
irdrews znd Smith have not met -he burden of prool put upon tnem Lo show

“nar thelr expression has been restricted contrary to the reascns for

0
r
h
L

which freedom of expression is prote
35. The principles and values undgriying he craotecrion of [reescom
£ expression were summarized Dy this CJourt in rwin Tov, supra, 3s

follows at 976

)
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(1) seeking and atsaining the erubth 13 an
ipherently good activity; (2) participation in
social and politicai decisicn-making is Lo ke
rastered and encouraged; and (3) the diversity in
forms of  individual self-fulfillment and numan
flourishing ought te  2e cultivarsd I an
essentially tolerant, indeed welcoming, envirenment
mot only for the sake af those «ho convey 2

meaning, but also fer the sake of these to whom 1T
i5 conveyed.

36 ™e wilful public  promotion of  group natred  inhinits
truth-zeeking, oecause it intimicdates disadvantaged groups Irem

asserting the truth. Rather than encouraging community particlpation,
group defamatvion restiricts the participation of disadvantaged groups by
undermining respect for them and spreading fear. L the individuzis who
engage in hatemongering are thereby fulfilled, it is al the eXpense of
o;hefs. Human flourishing is constrzined by the atmosphere of fear and

contempt engendered by hate nropaganda.

7. "SAF further submits that anether elfect of the wWilful public

sromotion of group is to chill the speech of the tacget groups. A4S

in B. v. Keegstra, supra, at 268:

b—
i

et
[

recegnized by Quig

. s. 281.2{2) of the Code cannct rationaily D
considered to be an infringement swhieh 1imits
nrreedom of expression”, but on the contrary it is
a safeguard which promotes 1L The protecticon
afferded by the proseriptien tends t¢ banish tne
apprehension which might otherwise inhibit certain
segments of our society from freeiy expressing
snemseives upon She wacle spectrum of Loples,
shether socizl, economic, scisntilic, pelitical,
religious, or spiritual In nature. The unfetterad
hese topics

righ% to express divergent opinions on
is the Kkind of freedom cof expression the Lharter
protects.
38, *n the further alternative, in lrwin Tov, suora, this Cours did

not have to consider colliding constituticnal rights, LEAF submits that
im cazes of colliding Charter rights, this Court should ask, in its

consideration of courpese and effect, whether the purpose of the

3
e
(3
4]

legisiation is %¢ promote valid state interests and, if so, whethe
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sffect is contrary to thé reason sxpression ls protected. The purpese
of prometing equality, a constitutionally entrencned guarantee, deserves

greater Judicial consideration than non-constitutional Interests, sucn

43 the srotection of consumers in Irwin Tov.

House of Commong Debates, April 7, 1570 at 5577-78;
fpril 9, 1970  at 5699, April 13, 1970 az 5790
)

November 17, 1969 at 889; November 17, 1969 at 883-84,

39, In *he result, it is submitted that the Wwilful public promotion of

zroup hatred falls outside the sphere ¢f conguct protected ty section Z{b} of

T

the Charter.

——taa——

1l 'y THE ALTERNATIVE, SECTION 281.2(2) SHOULD BE UPHELD UNDER SECTION 1
OF THE CHARTER.

40. Tt is submitted that the task of section 1 In the cases at bar
is bta balance the tension between any harms which flow from regulating
gxpresszion under sactlcen 281.2(2) and the harms whieh, unregulated By
law. are actualized through %“he wilful public promotion of group
hatred. I2AF submits that the impertance of premoting egualiny,
inciuding equal aeccess to expression by disadvantaged groups, and the
absence of any significant infringement af freedom of expression,
significantly weighs the balance in cavour of upnoléing section 281.2(2)

under section 1 of the Charter.

u1. Ta Irwin Toy, supra, this Court at 990 and 593-94 gistinguishes

ak

netwesn situatlons wherse the government mediates hetween different
sroups with competing interests and those situations where government IS
the singular antagonist of the individual whoese right has oeen
infringed. In the cases at bar, the Respondent Keegstra and Appe:zlants
0

ndrews and Smith cast themselves as vietims of governnent, wWhen

=

reality they are the aggressors in 2 sceial confliet between unegqual
Zroups, Section 281.2(2) advances the interests of the disadvantaged

while hatemongers advance the interests ¢f the advantagecd.

e “his Court also acknowledged a2t 360 that "Where the legislature

nediates between the competing claims of different groups in the
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communiby, it will inevitably be called upen to draw a line markin

where one set of claims legitimately begins and the other fades away".
LEAF respectfully éubmits that _Pariiament has madeé a reasconable
sssegsment as to where the line, in the case of disadvantaged groups, is

most properly drawn and this Court ought not ts "seqond zuess” that

assessment.

13, ~he relative burdens of the parties under section 1 sghould be
assessed in this context. LEAF submits that tne Respondent Keegstra and
ippellants Andrews and Smith must justify limiting the squalirv rights
of disadvantaged groups ‘ust as the Crown must justify limiting freedom

of espression.

Uy, In applying section 1, this Court is guided by the values and
principles essential to a free and democratic society. These include,
inter aiia, respect for the inherent dignity of Gthe bnhuman person,
commitment to soeial justice and equality, and respect foer culbtural and
group identity. This Court has recognized that Lt may become necessary

o limit rights and freedoms in circumstances where their exercige would

or

ne <nimical %to the realization of collective goals of fundamental

1y

importance.

R. v. Qakes, supra, at 136

Slaight Communications Inc. v. Davidsen, (15831 1!
5,C.R., 1038 at 1086

us, It is submitted that the wilful public preomotion of group
hatred i3 antithetical to tnese egsential values and principles, and
that the requirements of ‘'pressing and substantial concern” and

proporticnality are met,

. v. Edwards Books and Art Ltd., supra, at 763

)

45, it is generally accepted that section 281.2(2) springs from the
recommendations of the Cohen Committee, Quigliey J., in terms :uhat

expressly recognized equality-seeking goals, characterized the objective

the prevision in R. v. Keegstra, supra, as follows at 271:
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The object of the legislation is coviously to
control hatemongers from spreading their hatred to
others and to glve some protecticn Lo the target
groups £hat the taWw  neretofore  did not

pratect. . . . [1% is alsw] to create a publs
conselence or a minimum standard for expected
mehaviour in Canadian society,  This legislation

manifests sueh a purpose and has as its objective
the protection of certain segments of society [rom
rre wWilful promotion of hatred and the injurious
consequences therecf.

a7, In fdwards Books and Art Ltd., sSupra, this Court was concerned

at 779 o avold use of the Charter as "an instrument of better situated
individuals to roil back legislacion whieh has as its object the
improvement of the conditien of less advantaged persons.” The
legislation at bar has such an ob ject; invalidating it would be such a

misuse.

43. tn Slaight Communications Inc. V. Davidsen, supra, this Court

recognized that under gection t 2an inequality interest (not one o&
recognized constitutional dimension) ecan outweigh a section 2{b)
right, This Court was “concernaed to avoid constituticnalizing

inequalities of pewer In tne workpiace and belween sceietal actors in

general." (emphasis added) tmilarly, in Capnadian Newspapers V.
Canada, (1988] 2 3.C.R. 122 this Court ugsed section 1 in finding that

tum interest of sexual assault vietims in withhelding their names and

identities from the media outweighed an infringement of section 2{b}.

Seetion 1 owes no less to rights of censtitutional dimension, This
Court's cbgervation in Slaignt at 194 applies direczly:

"eonstitutionally protecting freedom of expression would be tantamount

to condeonation of an abuse of an already unequal relationship.”

Lg, {EAF submits that legislative action taken to deter the wilful
sublic prometion of group hatred goes some wWay to redress the imbalance
of power petween advantaged and disadvantaged groups. Protecticon from
nate propaganda is necessary to protecy freedom of expression and Wne

inherent dignity and worth of all human beings in society.
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50, LEAF submits that both :he pramotion of section 15 equality
rights and the preservabion and enhancement of Canada‘'s multicultural

neritage under section 27 are pressing and subgstantial concerns,

et
i

t3

91, 4 croscription against the willul public promotion of gr
natred is rationally connected to tha ohjectives of equality and tne

oreservation and ennancement of the multicultural heritage of (anada.

52, (EAF submits that section 281.2{2) does little, if any, damage
ko freedom of expression because the wilful oublic prometion of group
natred is contrary to the principles and values which this Court b.s
stated underlie the protection of freedom of expression. Any Limit on
freedom of expression is slight when compared with the deleterious
effect the wilful public promotion of group hatred nas on target groups,
their members, and sociely as a whole,

53. LEZAF urges this Court to reject the argwnent of the Respondent
Keegstra and Appellants Andrews and Smith that protection of the most
offensive expression is the test of protected expression under the
Charter. Instead, +&the expression of the most unegual @ust  be
protected, Tne applicaticn of section 281.2(2) to the wilful sublie
sromotisn of group hatred is limited to disadvantaged groups in

acecrdance with Andrews v, Law Society of British Columbia, suora, thus

minimizing any impairment of freedem of expression.

g4, TEAF submits that reliance on the "marketplace of ldeas” as the
appropriate protection for disadvantaged groups unless direct physical
harm results from expression is in errer. For a marketplace of ideas Lo
function, there must be egquality, ireluding egual ability to speak and
we meard. In the case of children inm a classroom, as in Heegstra, tne
free marketplace of ideas does not exist Dbecause equaiity Detwesn
s-udents and teachers does not exist. The power imbalance, With 1Us

cpportunity for abuse, renders the concept inappropriate.

Statement of Facts actum c¢f the Appellant, Her
e n

, F
Majesty The Jueen 3t ¢
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55, Further, because equality does not exist in Canadian society as
a whoie, the use of "the marketplace of Iideas” concept Lo assess
permissible iimits on freedom of expression is fundamentally fiawed when
considering that the wilful public premotien of hatred is targeted
against  disadvantaged  groups. pdvantaged  groups  "own' 2
dispréportionate' share of freedom of expression oy virtue of cthelr
greater share of power and wealth. Ina marketpnlace where some tave a
creatsr ability to speak and be heard than others, it is more likely
tha* the ideas of the advantaged will emerge out cf the competition of

-

ideas, rather than ths truth.

A.B. Volume 10 at 20%8 - 2070 (Exzhibit 82, a
student essay)

56, Finally, it is submitted that Kerans J.A. in R, v. Keegstra
(1988), 43 C.C.C, (3d) 150 erred in determining that secticn 281,2(2) is
overly broad in that it does nob require the successful promotion of

natred. The reasoning of the Ontario Court of Appea:r in R, v. Ancrevs,

supra, 18 Lo be preferrec.

5 As outlined abeve, the wilful publie promoticn of group hatred

in and of itself constitutes a harm. To wait for further conseguences

1

af that narm to manifest themselvaes in soccilety is te ignore the lessons
of nistory.
Doskow, Ambrose and Jacoby, Sidney, "Anti Semitism

and the Law in Pre-Nazi Germany', Contemporary
Jewish Record 498.

58. LEAF respectfully submits that the historical connection
between racism and violence s a record against whien to consider 2
legal respense to racist speech. The fact that six million Jews were
murdered in a pudblic campaign of group hate promoting raclal supericority
should guide this Court in developing the law of freedom of expressicn
and the :reatment of the wilful public premotion of hatred under the

Charter,
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SECTION 11(4) CF THE CHARTER IS NOT INFRINGED 8Y SECTION 281.2(3){a)
TNOW SECTION 319(3)(a)] OF THE CRIMINAL CODE

I IAF adopts the arguments of the Appellant 3Ser Majesty the

Queen with respect to this question,

60,

mischaracterized as a reverse onus provision. Fursuant

ZAF furkher  submits that  section  281.2(3)}{a) is
ther=2to

™

defendants are not raquired to disprove an element of the offence, but

rather are offered a defence to it. Generally hate propaganda is false,

however,

mo constitutrional command prescribes that falsity be an element

of the offence %o be proved by the Crown. [ is constitutionally

sufficient that Parliament provide that defendants may, as a defence,

prove the truth of btheir utterances,

61,

IN THE ALTERNATIVE, SECTION 281.2(3)(a) CAN BE UPHELD UNDER SECTION 1

OF THE CHARTER

LIAF adopts the arguments of the fppellant Her Majesty the

uean With respect to this question.
q

2.

posed be

PART 1V: NATURE OF ORDER SOUGHT

It is respectfully submitbted that the constltutional questions

answered as {ollows:

Questicn #1: No
Question #2: Yes
Question #3: No
Question #li: Yes

ALL OF WHICH IS RESPECTFULLY SUBMITTED

athleen o, Xahoney

Lipaa d. iaylor

Qf Counsel for <he Women's Legal EZducation
and Action rfund
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