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PART I - OVERVIEW

1. At the heart of this case is an Indigenous woman whose lived experience embodies the
intergenerational harms wrought by colonialism. She is an example of why this country’s
Parliament introduced changes to criminal sentencing in 1996, changes that this Honourable Court
recognized as an embodiment of substantive equality. She is also an example of why this country

needs reconciliation, in all facets of its law and politics, including in criminal sentencing.

2. The decision under appeal concerns the constitutionality of ss 742.1(c) and 742.1(e)(ii) of
the Criminal Code,' curtailing the availability of conditional sentences that had been introduced
in 1996. The Court of Appeal for Ontario found that these provisions were discriminatory and

overbroad, violating sections 15 and 7 of the Charter of Rights and Freedoms.>

3. LEAF submits that a substantive equality approach is required when assessing the
constitutionality of the impugned provisions, and that substantive equality is reinforced and
affirmed by the imperatives of reconciliation. Both require consideration of and efforts to
remediate the historical and current circumstances of Indigenous peoples’ interactions with the
criminal justice system, including through the availability of conditional sentencing. Further,
reconciliation is a goal of Parliament, and the reform of criminal sentencing which introduced
special considerations for Indigenous people and the availability of conditional sentencing is a
manifestation of that goal. Sections 718.2(e) and 742.1 thus require a purposive interpretation
consistent with a substantive equality analysis and the advancement of reconciliation. LEAF
further submits that removing the option of conditional sentencing, contrary to the goal of
reconciliation, disregards recognition of Indigenous legal orders, deprives Indigenous offenders of
the possibility of a sentence that accords with their conception of justice, and constitutes a
discriminatory disadvantage. Finally, LEAF submits that the Court of Appeal employed the correct
two-step test for substantive equality. The Crown’s proposed approach is formalistic and fails to

consider the broader purpose and relevance of conditional sentencing for Indigenous offenders.

4. This appeal provides an opportunity for this Honourable Court to establish the proper

interpretation of s 15 in the context of historic injustice and systemic discrimination to Indigenous

! Criminal Code, RSC 19835, ¢ C-46, ss 742.1(c) and 742.1(e)(ii).
% Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (UK), c 11, ss 7 and 15.



https://laws-lois.justice.gc.ca/eng/acts/c-46/page-117.html#h-131616
https://laws-lois.justice.gc.ca/eng/const/page-12.html#h-45
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peoples in criminal sentencing, and to affirm the imperative of reconciliation between Indigenous

and non-Indigenous Canadians in all areas.
PART II1 - FACTS
5. LEAF accepts the facts as stated by the parties.

PART III - ISSUES AND LAW

A. Substantive equality and the imperative of reconciliation require the
acknowledgement of history and circumstances in equality analyses.

6. This Court and the Court of Appeal have expressly endorsed a substantive equality
approach to s 15 claims.® This approach recognizes that “identical treatment may frequently
produce serious inequality”,* and requires that differences be acknowledged and accommodated.’
The Canadian Human Rights Tribunal has held that the standard of substantive equality requires
that First Nations people receive child and family services (as well as policing services®) that meet
“their cultural, historical and geographical needs and circumstances.”’ In other words, a claimant
must be taken as they are, in the light of their full circumstances and history, and may be entitled

to differential treatment in order to reach a fair result.

7. The criminal justice system is historically complicit in, and is a modern location of, what
this Court has called “staggering injustice”® and “systemic discrimination” against Indigenous
people.’® It was the criminal justice system that implemented and enforced the policies and laws of
colonialism, including the Indian Act and residential schools. As stated by the National Inquiry
into Missing and Murdered Indigenous Women and Girls, “When a First Nations, Métis, or Inuit

woman appears in court, they go before the same justice system that established the reserve system,

3R v Kapp, 2008 SCC 41 at para 15 [Kapp]; see also Fraser v Canada (Attorney General), 2020 SCC 28 at para 42.
* Andrews v Law Society of British Columbia, [1989] 1 SCR 143 at 164, 1989 CanLlII 2.

5 Kapp at para 28.

 Dominique (on behalf of Pekuakamiulnuatsh) v Public Safety Canada, 2022 CHRT 4.

" First Nations Child and Family Caring Society of Canada et al v Attorney General of Canada (for the Minister of
Indian and Northern Affairs Canada), 2016 CHRT 2 at para 465.

8 R v Gladue, [1999] 1 SCR 688 at para 88, 1999 CanLlII 679 [Gladue].

° R v Williams, [1998] 1 SCR 1128 at para 58, 1998 CanLII 782.



https://www.canlii.org/en/ca/scc/doc/2008/2008scc41/2008scc41.html
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html?autocompleteStr=2020%20SCC%2028%20&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii2/1989canlii2.html
https://canlii.ca/t/gn2vg
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii679/1999canlii679.html
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii782/1998canlii782.html
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the residential school system, and continues the removal of children from their families, and they

ask that court for justice.”!”

8. Indigenous women have been uniquely impacted by their interactions with the criminal
justice system. They have been disproportionately affected by policies and programs that remove
children from Indigenous families, from the residential school system through the “Sixties Scoop”
through today’s over-representation of Indigenous children in care.!! They fear the involvement
of child protection organizations when they engage the police.!? They have suffered serious rights
violations such as forced sterilization and other coercive birth control measures without redress or
recourse.'® They have been subjected to hypersexualization and harmfully stereotyped, leading to
inadequate and unjust law enforcement.'* At the same time, they have been subject to astonishing
rates of physical and sexual violence.'> The criminal justice system has failed to protect Indigenous
people in the ways it protects non-Indigenous Canadians, as reflected in the ongoing epidemic of

violence against Indigenous women and girls.'®

9. Indigenous women are vastly overrepresented in the prison system, and to an increasing
degree. The Office of the Correctional Investigator released new data that show that the proportion
of federally-incarcerated women who are Indigenous will soon constitute over half of the women
in federal prisons, up from 30% in less than two years. The Correctional Investigator called this
“the Indigenization of Canada’s correctional population”, and noted that current efforts to reverse

this trend are not working.!”

10 Canada, National Inquiry into Missing and Murdered Indigenous Women and Girls, Reclaiming Power and Place:
The Final Report of the National Inquiry into Missing and Murdered Indigenous Women and Girls, vol 1a (Vancouver:
Privy Council, 2019) at 281-283, quoting Kassandra Churcher [MMIWG Report].

' MMIWG Report at 281-283.

12 MMIWG Report at 632.

13 MMIWG Report at 266-267.

14 MMIWG Report at e.g. 254-256, 630-633, 648-654.

15 MMIWG Report at 54-57 (stating, amongst other things, that Indigenous women are sexually assaulted three times

more often than non-Indigenous women and are 12 times more likely to be murdered or missing than any other women
in Canada).

16 MMIWG Report at 50 and 55.
17 Canada, Office of the Correctional Investigator, “Proportion of Indigenous Women in Custody nears 50%:
Correctional Investigator Issues Statement” (17 December 2021) accessed 6 January 2022.
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https://www.oci-bec.gc.ca/cnt/comm/press/press20211217-eng.aspx
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10. Substantive equality recognizes that such a differential history and circumstances require
a differential criminal law response, one that acknowledges and takes account of this history of
Indigenous peoples’ experience with and in the criminal justice system. Parliament and this Court
have recognized this.!® The availability of conditional sentencing, which permits courts to avoid
the incarceration that is a symptom and a cause of Indigenous peoples’ dysfunctional relationship
with criminal justice, was a key element of that legislative response. We agree with the intervener
Canadian Bar Association that section 718.2(e) gives expression to the Charter right of equality, '
and is the legislative embodiment of a constitutional guarantee of substantive equality under

section 15.

11. The need to take account of and attempt to address a tragic history is also an important part
of a larger, society-wide imperative in Canada: the project of reconciliation. While the term
reconciliation has been potentially overused and certainly misinterpreted,?’ we submit that its core

precepts have been acknowledged by this Court and are useful and relevant in this case.

12. Reconciliation is “establishing and maintaining a mutually respectful relationship between
Aboriginal and non-Aboriginal peoples in this country.”?! A part of that reconciliation includes
acknowledging the long, dark period in which Indigenous societies were subjugated, a period in
which both the Truth and Reconciliation Commission and former Chief Justice Beverley
McLachlin acknowledge cultural genocide occurred.?? The Canadian government, Parliament, and
the courts have all made efforts to do this, and to provide some form of redress through, in part,
law reform intended for that important purpose. In particular, all three have attempted to
acknowledge and remedy historical violations of legal obligations owed to Indigenous people by

the Canadian state. That project has been explicitly linked to reconciliation; this Court has found

18 Gladue at paras 66 and 77; R v Ipeelee, 2012 SCC 13 at para 82 [Ipeelee].

19 Factum of the Intervenor, the Canadian Bar Association.

20 See Aimee Craft, “Neither Infringement nor Justification: The Supreme Court of Canada’s Mistaken Approach to
Reconciliation” in Karen Drake & Brenda L Gunn, eds, Renewing Relationships: Indigenous Peoples and
Canada (Saskatoon: Native Law Center, 2019) 59.

2l Canada, Truth and Reconciliation Commission of Canada, Honouring the Truth, Reconciling for the Future:
Summary of the Final Report of the Truth and Reconciliation Commission of Canada (Winnipeg: The Commission,
2015) at 6 [TRC, Final Report].

22 TRC, Final Report at 1;Beverley McLachlin, “Reconciling Unity and Diversity in the Modern Era: Tolerance and
Intolerance”, remarks delivered at the Aga Khan Museum in Toronto, ON (28 May 2015).
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https://irsi.ubc.ca/sites/default/files/inline-files/Executive_Summary_English_Web.pdf
https://irsi.ubc.ca/sites/default/files/inline-files/Executive_Summary_English_Web.pdf
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that a “just resolution of these types of claims is essential to the process of reconciliation.”? Justice
Rowe has recognized that “[i]t is difficult to overstate the significance of [the resolution of
historical breaches] to the ongoing project of reconciliation between the Canadian state and

Indigenous peoples, and of remedying historical wrongs.”**

13. Recognizing and attempting to overcome the history of marginalization and mistreatment
in the criminal justice system is consistent with these government-wide efforts to meaningfully
address the past. Reconciliation is relevant when considering changes to how Canada punishes
citizens from the Indigenous population, in light of the complicity of the criminal justice system
in the dark era of colonialism that reconciliation seeks to move past. The imperatives of
reconciliation — an acknowledgement of this past and making efforts to resolve and move beyond
it — dovetail with a substantive equality approach to s 15, which takes into account historical
injustice when assessing whether a measure treats people differentially or reinforces existing
disadvantage. Both pull in the same direction, and support the availability of conditional sentences

for Indigenous people, where possible, based on the objective of ameliorative results.

B. Sections 718.2(e) and 742.1 require a purposive interpretation consistent with a
substantive equality analysis and the advancement of reconciliation.

14. Parliament chose to respond to the problem of Indigenous overincarceration and the many
ways in which the criminal justice system has failed Indigenous people by mandating unique
considerations in the sentencing of Indigenous offenders, grounded in s 718.2(e) of the Criminal
Code. The majority decision of the Court of Appeal for Ontario laid out the circumstances and
purpose of the 1996 reforms that introduced sections 718.2(e) and the original 742.1 of the
Criminal Code, demonstrating that Parliament selected these provisions in order to take account
of the challenges and circumstances faced by Indigenous offenders.”> These sections are
remedial,?® and can be viewed as a legislative effort to proactively promote the substantive equality
promise of the Charter. Section 15(2), which envisions proactive programs to overcome

inequality, specifically legitimizes and promotes the idea that the Charter can and should be used

2 Williams Lake Indian Band v Canada (Aboriginal Affairs and Northern Development), 2018 SCC 4 at paras 2-3
[Williams Lake]. See also: preamble to Specific Claims Tribunal Act, SC 2008, ¢ 22; Canada, Minister of Indian
Affairs and Northern Development, The Specific Claims Policy and Process Guide (Ottawa: Minister of Public Works
and Government Services Canada, 2009) at 12.

24 Williams Lake at para 209 (in dissenting opinion, on unrelated grounds).

2 R v Sharma, 2020 ONCA 478 at paras 29-33 [ONCA Decision].

26 ONCA Decision at para 34; Gladue at paras 39-40.
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https://publications.gc.ca/site/eng/344278/publication.html
https://www.canlii.org/en/on/onca/doc/2020/2020onca478/2020onca478.html
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to protect the interests of the disadvantaged. The 1996 reforms are an example of Parliament’s
intent to do just that, and this effort must be recognized and interpreted as such by this Honourable

Court.

15. Parliament’s actions in the 1996 reforms were also an early example of its efforts at
reconciliation, which have been recognized by this Court. In Daniels, which concerned the
interpretation of a provision of the Constitution, this Court indicated that reconciliation is a goal

of Parliament, and that it can and should guide the interpretation of constitutional provisions:

The constitutional changes, the apologies for historic wrongs, a growing appreciation

that Aboriginal and non-Aboriginal people are partners in Confederation, the Report

of the Royal Commission on Aboriginal Peoples, and the Final Report of the Truth

and Reconciliation Commission of Canada, all indicate that reconciliation with all

of Canada’s Aboriginal peoples is Parliament’s goal >’
16. The recent passage of the United Nations Declaration on the Rights of Indigenous People
Act reinforces the conclusion that Parliament has reconciliation as a goal. In its preamble, the

statute states that the Declaration provides a framework for reconciliation, which the government

of Canada is committed to adopting.?®

17. Reconciliation has animated Parliament’s efforts to address historical injustices in the
sentencing of Indigenous offenders, including the enactment of s 718.2(e) and its efforts to craft
differentiated solutions for Indigenous offenders. Section 742.1 is a key tool in that reconciliatory
effort. Changes to those provisions should be subjected to an equality analysis interpreted in light
of this reconciliatory goal, one that favours an interpretation that does not perpetuate past wrongs

and cause harm to Indigenous people.?’

18. Parliament intended to fulfill substantive equality and advance reconciliation with the 1996
reforms. This requires, at a minimum, an assessment of the full impact of any changes to the 1996

provisions in terms of the ways in which Indigenous people, and specifically Indigenous women,

¥ Daniels v Canada (Indian Affairs and Northern Development), 2016 SCC 12 at para 37. [Emphasis added].

28 United Nations Declaration on the Rights of Indigenous People Act, SC 2021, c 14.

2 See Naiomi Metallic, “NIL/TU.O Child and Family Services Society v B.C. Government and Service Employees’
Union’ and Communications, Energy and Paperworkers Union of Canada v Native Child and Family Services of
Toronto” (2020) Special Edition CNLR 21.
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may be harmed. It also requires assessment of the impact of changes on the broader goals of

reconciliation and equality.

C. Removing the option of conditional sentencing denies space to Indigenous legal
orders and deprives Indigenous offenders of the possibility of a sentence that
accords with their conception of justice.

19. Conditional sentencing plays a uniquely important role in the sentencing provisions
available to Indigenous offenders under the Criminal Code. It allows for community-based
solutions in the place of incarceration. Such solutions offer multifaceted benefits, given the unique
circumstances in many Indigenous communities, the need to provide space for Indigenous legal
orders, and the role of community restoration in many Indigenous legal orders. On the flip side,
the unavailability of community-based solutions imposes multifaceted harms. Its removal from the
options available for Indigenous offenders has an amplified and discriminatory effect that both

principles of substantive equality and reconciliation demand be taken into account.

20. Many First Nation reserve communities are rural and remote, and incarceration thus means
disproportionately distant removals from community. The intervener Legal Services Board of
Nunavut has compellingly laid out the impact of community removal in the context of Nunavut.*
The effects of community removal are not limited to the Nunavut context, and the same factors

can be at issue in the remote and fly-in communities further south.?!

21. Moreover, conditional sentences are a key way in which judges may recognize and give
effect to Indigenous legal orders, which is an important part of reconciliation. This Court has
emphasized the importance of recognizing Indigenous legal orders within Canada’s legal system
in the context of Aboriginal rights and title, and there is increasing acknowledgment that the
Indigenous perspective on matters concerning Indigenous interests is relevant in a growing number

of contexts’ - sentencing being one of them.?* Chief Justice Lamer (as he then was) stated that:

30 Factum of the Intervenor, the Legal Services Board of Nunavut.

3UR v Turtle, 2020 ONCJ 4209.

32 The Honourable Chief Justice Lance Finch, “The Duty to Learn: Taking Account of Indigenous Legal Orders in
Practice” (Vancouver: Continuing Legal Education Society of British Columbia, 2012) at para 14.

3 See Gladue at para 74 wherein the Court stated “...it is appropriate to attempt to craft the sentencing process and

the sanctions imposed in accordance with the aboriginal perspective.”
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...the only fair and just reconciliation is ... one which takes into account the
aboriginal perspective while at the same time taking into account the perspective of
the common law. True reconciliation will, equally, place weight on each.*

22. He went on to say that traditional laws are sources for the Indigenous perspective.®® That

is, reconciliation requires attention to both the common law and Indigenous laws.

23. This Court has acknowledged that in the “highly individualized process” of sentencing,
judges “must have sufficient manoeuvrability to tailor sentences to the circumstances of the
particular offence and the particular offender.”*® For Indigenous people who come before the
courts, their circumstances necessarily include Indigenous legal orders. After centuries of colonial
oppression, Indigenous peoples are actively reinvigorating and reclaiming their laws. By
restricting the availability of conditional sentences and mandating imprisonment for certain
offences, the impugned provisions constrain the ability of Indigenous legal orders to respond to
community harms and hold offenders accountable in ways that are meaningful for Indigenous
communities. This Court has affirmed that appreciating these “fundamentally different world
views” may mean giving effect to alternative sanctions to imprisonment.’” Conditional sentences

are a necessary part of the toolkit in redressing the legacies of colonialism.

24, The Nunavut Court of Justice has created space for Inuit Qaujimajatuqangit (IQ), often

38 in the

translated as Inuit traditional knowledge or “what Inuit have always known to be true
sentencing process. In applying Gladue, the Court has considered IQ, in recognition of legal
plurality and the importance of having Inuit conceptions of justice reflected in the criminal justice
system.? Sentencing judges should have the discretion to craft a sentence that responds to
community needs and affirms Indigenous legal orders, such as Inuit laws informed by IQ.
Maintaining the availability of conditional sentences is one small step this Honourable Court can

take to support Indigenous peoples’ work in revitalizing their legal traditions.

3 R v Van Der Peet, [1996] 2 SCR 507 at para 50, 1996 CanLlII 216 [Van Der Peet]; see also Delgamuukw v British
Columbia, [1997] 3 SCR 1010, 1997 CanLII 302.

3 Van Der Peet at paras 40-41.

3 Ipeelee at para 38.

37 Ipeelee at para 74.

38 Department of Human Resources (Re), 2021 NUIPC 14 at para 77.

¥ R v Itturiligag, 2018 NUCJ 31 at para 106, rev’d 2020 NUCA 6. See also R v Jaypoody, 2018 NUCJ 36 at para 75
in the context of bail.
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25. Further, requiring incarceration rather than a conditional sentence may deprive Indigenous
offenders of the chance for a sentence that resonates with their sense of justice. As stated in Gladue,
“[w]hat is important to note is that the different conceptions of sentencing held by many aboriginal
people share a common underlying principle: that is, the importance of community-based
sanctions.”*? Without the option of a conditional sentence, the possibility of community-based and
driven rehabilitation is removed. Offenders like Ms Sharma are condemned to a sentence that
simply perpetuates the alienation they experience within the criminal justice system and — for
mothers like Ms Sharma — passes that legacy on to their young children. These are impacts that go
beyond the disadvantage suffered by the deprivation of a sentencing option without socio-cultural
significance. Both substantive equality principles, which take account of differential harms, and
reconciliation, which attempts the accommodation of Indigenous legal orders into Canadian law,
mandate that these impacts be fully considered in an analysis of the constitutionality of restricting

the availability of conditional sentencing.

D. The Crown is advocating for a formal equality approach that is inconsistent with
this Honourable Court’s pronouncements.

26. In its factum, the Crown submits that the Court of Appeal applied the incorrect approach
to the two-step test for substantive equality under s 15, conflating the steps and “working
backwards” from Ms Sharma’s disadvantage.*' This Court has the opportunity to affirm the correct
application of the test, which is consistent with the Court of Appeal’s approach and the

advancement of reconciliation imperatives.

217. The first step of the s 15 test is satisfied by a facially neutral sentencing provision that
impairs the operation of the remedial Gladue framework.*> Although ss 742.1(c) and 742.1(e)(ii)
apply to both Indigenous and non-Indigenous offenders, they create a distinction on the basis of
Indigeneity because only Indigenous offenders are deprived of the benefit of the different approach
to sentencing enshrined in the Gladue framework. The number or proportion of Indigenous
offenders actually caught by the provisions is irrelevant. Where impairment of the Gladue

framework is at issue, the distinction is made out on the basis that all Indigenous offenders subject

4 Gladue at para 74.
4! Factum of the Appellant, Her Majesty the Queen in Right of Canada, at para 33.
42 Kahkewistahaw First Nation v Taypotat, 2015 SCC 30 at para 19; Vriend v Alberta, [1998] 1 SCR 493 at para 97.
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to the impugned provision are deprived of the benefit of that framework. The Court of Appeal
concluded precisely this.** The Crown’s claim that there is no discrimination in these provisions
on their face applies a formalistic approach to equality, failing to consider the broader purpose of

the sections.

28. The second step of the test is where the harm must be identified.** It will only be satisfied
in the far narrower and more limited class of cases where depriving an Indigenous offender of the
benefit of the Gladue framework results in a sentence more onerous than the one she would
otherwise have been given, thus reinforcing, perpetuating, and exacerbating her pre-existing
disadvantage. This step was also satisfied in this case, as the sentencing judge was not able to
consider a conditional sentence despite acknowledging Ms Sharma’s history of precisely the forms
of intergenerational trauma identified in Gladue. While it is not clear that she would have received
a conditional sentence, the lost opportunity of even considering a conditional sentence as an option

is a disadvantage. The Court of Appeal also recognized this.*’

29. The Court’s s 15 analysis must account for this case involving an Indigenous woman
affected by the intergenerational trauma and poverty wrought by the legacy of residential schools,
the ongoing crisis of care in the Indigenous child welfare system, and the violence
disproportionately experienced by Indigenous women in this country. The Crown calls Ms Sharma

946

“sympathetic,”™ and we call her a prime example of why the Gladue framework exists and must

continue to exist. Consistent with its prior jurisprudence, we urge the Court to ensure that s 15’s

promise of substantive equality is realized and that the expections of reconciliation are met.
PART IV - ORDER REQUESTED

30. LEAF takes no position on the ultimate disposition of this appeal, and respectfully requests

that it be decided in accordance with these submissions.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 1st day of March, 2022.

43 ONCA Decision at paras 69-70 and 72.

“ Quebec (Attorney General) v Alliance du personnel professionnel et technique de la sant et des services sociaux,
2018 SCC 17 at 28.

4 ONCA Decision at paras 88-89.

46 Factum of the Appellant, Her Majesty the Queen in Right of Canada, at paras 31, 41.
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